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Couort File Noo TW1A2-DG

IX THE TEDERAL COURT OF CANADA

TRIAL DIVISION
WEEN:
THE ATTORNEY GENERAL OF CANADA
RESP !J]_h |\ ! ‘ '?LLCA}‘H_}
AND
UNITED STATES STEEL CORPORATION
AND
1.8, STEFL CANADA INC.
APPLICANTS (RESPONDENTS)
©  RESPONDENT'S MEMORANDUM OF FACT &ND LAsy
. PURSUANT TO RYLE 70 OF THE FEDERAL COURTS RULES

A. STATEMENT OF FACTS
A. Maenre of Provesding and Relief Sought

i. By Mouce of Motion dated October 8, 2009 (the “Motion™), the United Jutes Siseld

Corporsticn snd 115, Steel Canada Ine. (“U.S. Sieel”) challenge the validity of gs. 39 and 45 of

the Zmvesimesy Conad Act {The “IC i"‘ as being contrary to s. 13(d) of the Canadics Charter of

Riythts end Freedoms (ths “Chaser”) and s. 2(e) of the Canadian Bifl of Righis {the “HORM.?

2. specificgilv, LS. Steal ssgarts that:
(e} Bactions 39 and 40 of the S04 violate the presumption of innocence and (e right 1o 2
feir hearing, contrery to 5. 11(d) of the Charter; and
(k) Secrions 39 and 40 of the JC4 violate U.S. Steel’s right to a fair hearing in
zezordance with the principles of fundamental justice, contrary to 2 2{6) o7 the 5028,
3.

e svent ;f.i‘j:at ihiz Court concludes that the impugned provisions violaie aither the

Charter orthe BOA as ailegsd, U3, Steel seeks the following relief:

VIevesmorent Canadi Act, RS 1985, & 28 (1st Supp.)
*Sehealule B e Conady 2o :9}” (L) 1082, ¢ 1
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(a)  An order dismissing the proceedings initiated against U.S. Sgel by the Attomey

Ceneral of Canada (the “AGC”) on July 17, 2009 by way of the filing of a Notice of
cation on behalf of {he Minister of Industry (the “Minister”: pursiant to s. 40 of
the /0 (the “Application™;

A Rl

or

(b)  Abwmatively, s order striking the Application and dismissing the procesdings

B Bachgrpund Facls
4. The {acts 2an be brisfly summacized for the purposes of the Mouen.
3. On Cetaber 10, 2007, U.E. Steel provided 31 undertakings in support of its application for

approvat by the Mirdster a3 required under the JCA to invest in and acquire contrel of Steleo Ine’s

Haznilten-based Camadian husiness (*Sieleo™).?

<N

Jn October 29, 2007, the Mimster approved the proposed investment a3 “iikely to e of

7. O May 5, 2008, the Miuster sent 2 demand to U.S. Steel pursuant o s. 39 of the il

y..

ad dising U8, Steel thad it was in contravention of certain of the undertakings, ramely, the
en plinane and prodection undertakings, and requesting that U.S. Stecl cease the .::on'-."m-'rauticm,

rernedy the defanl, show cavse why there were no contraventions or justify any nen-comnpiisnce,”

2. On May 20, 2000, Uk, Steel provided a detailed 88-page response to the Minister's
de nand.”
9. By latter daisd Juby 13, 2009, the Minister advised U.S. Stegl that he was tisfied with

T =

s, Beel's responae.”

10, QOnJumy 17, 2008, the AGC filed the Application under s. 40 of the 7CA seeking an order
from this Court diresting U8, Stsel to comply with the employment and production undertakings

3.0 1985, Appendix 1]
e‘ fﬁdﬁvt of Richard Lajaimesse (ihe “Lejeunssse Affidevit™) at para, 28
[‘ id. 0t Exhivhi &
® foid, at pare. 60 and Exhibit R
' foia. ar para. 62
* i ot para. 87
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and impasing & monetary peralty of $10,000 per breach for each day that U8, Hizel has been in

conicavention of the undertakings.

1i.  On Qetobar 2, 2009, 38 S.Ieei filed the within Motion challenging the validity of ss. 39

and 40 of the JC4 as being contrary ta s. 11(d) of the Charter and s. 2(e) of the SCHE.

€. Relevant Stadutory Frovisions
12, Seciions 3% and 40 of the JC4 appear as Appendix “A” hereto. in s ‘rnrr the hmpugned

previsions provide an eaforearaent mechanism for compliance with the }C'A. Section 39 enables
M

{he Minister to roake a demund of 2 1ou- Canadlzm investor to [‘aclhtaTe voluntary comg diance with

the fCA. Section 40 allows the AGC, on behalf of the MIIHQYEI‘ to apply 0 & supericr court 10
e ""---a-..._

remedy non-compliance with the JC4 and incledes the posstbility of court-imposed monetary

penaliizs

O Il T
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IL ISRURS AND POSTTION OF THE RESPONDENT
13. The Motion raises iour issues:
(a) First, dogs s. 1i(d) of the Charrer apply to proceedings under 55, 3% and 40 of e

fa?

b} Second, if 5. 11(d) of the Charter does apply, do proceedings under ss. 39 and 40 of

the {C:4 comnply with any fairness requirements imposed by s. 11{d)?

(c) Third, does s, 2(e) of the BOR apply 10 proceedings under ss. 39 and 40 of the IC47

N

(d) Fourth, if & 2{2) of the BOR does apply, do proceedings under ¢5. 3% and 40 of the

ICA4 comply with any fairness requiremnents imposed by s. Q(e 17

14, The position of the AGC in response to the Motion is as follows:

() Pt s LU rf thP C.’mﬂer does not apply | to  proceedings under ss. 39 and 40 of the

_,—a_.._«a,-—‘-—-""'“""-w-—.- Ry b B e e s 07

{C4. 'Im;s:. pIO*"C‘Pd]nEb are notf criminal or quElSl-CTlmiﬂal In nature, ROT do the

ety b AT i

orci.ew ::".‘!Cllfcﬂ.'ﬂﬁ under 3. 40 for non-compliance involve the Im]ﬂmmen of trie pendx

CONSEAUENCes.

() Sscond, because s. 11{d) of the Charfer is not engaged by proceedings under ss. 39

P

and 40} il lh unmesessary to consider whether these proceadings comply with any

fannpsg, re qum m..nh meosed by s. 11(d).

{c; Third, 5. 2{;::} of the ACR applies to proceedings under the /4,

{& rqum any fairness requirements imposed by 5. 2(3) of the BOR Di‘}i)’“ .a;:piv to 8 e

dppJ "li‘im‘ ‘stage under 5. 40 .where .rights _and Obllc'c,tltJI_‘;tv__ are. .mjudrcd
L‘/{DLEC’\?&E—, 5. 40 smply complies with any such requirerments -h'hh.h are only

procedural in nature.

1% 11 the rasult, the AGT subaniis that the Motion should be dismissed with rosts. 7#
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. ARGUMENT
A. Fairpess fequirements Under the Charter and the BOR Are Separate und DHstinet
i4. Section L1(d) of the Charfer and s. 2(e) of the BOR are, in reality, alternative arguments.

17, U.5. Steel contends that the Charfer and the BOR afford separate and complementary
protections in refation to enforcement proceedings under ss. 39 and 40 of the IC4. The AGC

distgrees with this characterization.

18. While the Charter and the BOR “co-exist”, in the context of faimess requirsments, resort
to 5. 2{e) is only rendered necessary if's. 11(d) is found not to apply to the proceedings in question.
The: Tairness requirements provided by s. 2(e) of the BOR fill the gap left by the fact that 5. 11{d)

of the Charier does not apply to all proceedings. As the Federal Cowrt of Apreal has abseyved:

_in view of the limited application of paragraph 11(d) of the Canadian Charter of Rights and

Freedoms [being Part [ of the Constitution Act, 1982, Schedule B, Canada Acr 1942, 1932, c. 1]
(U.K.) [RS.C., {983, Appandice 1T, No. 443, the Canadian Bill qf Rights can play un imporiant
suppletive role with respect to the determination of rights and obligations by a civil or an
sdininistrative mibunal: see P. Hogg, "A Comparison of the Canadian Charier of Rights and
Freedoms with the Canadian Bill of Rights", in Beandoin, G. A, and Ratushny E.. The Canadicn
Chavter of Rights and Freedowms, 2nd ed., Teronto: Carswell, 1989, page 1. At page 14, he writes:

A eivil proceeding before a court or administeative tribunal is not suiject to the
vaquirerment of a "tair hearing” or of the application of "Rundamental juatice®, This is 2 gap
in ths Charter, and is therefore an area where the continued sxistence of the Bill is
important: an adjudication authorized by federal Taw of a person's right= and obligations
will centinue to be subject to the requirement of "a fair hearing in zecordance with the
principies of fundzmental justice".”

19 In 1tv submission, U 5. Steel has consisiently and repeatedly conilated the requirements of

g s

7 g g st g R T T

fainess in the crunmal law context with the rcqmrenlenls of fairness in the civil content, They

e oL ST N

are, 111 fact, se,mmte cmci r}r:tuct and app—oly“io mufually E"{CIHSWE regimes.

it B

i i 2R ARSIy g T T

s Despite U8, Sweel’s atiempts to approximate the two, it is tite law that the fairness
rec wirements fmpoced by s, 11{d) of the Charrer are significantly broader in scope than those
rec vired by 8. 2(g) of the FOR. For example, in the case of the former, liakility is subjec:t to the
criminal taw standard of proof beyond a reasonable doubt and disclosure righis and oblig ons Are

necessarily more expansive as the right to make full answer and defence and lberty interests

? Northwes Terriraries v. Public Sevice Alllance of Canada, {20011 3 F.C., 566, 2001 FCA 152 of para. 54
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engagesd. With respect o the later, fairness requirements are more circumsoribed, 45 has been

notad, “procedurs) fairness i a regulatory context does not entail all the guarantees offered in 2

crimingl setiing, ™'
zt. Thus, the approprniate starting point in considering whether ss. 39 and 40 of the IC4

corply with awy falmess requirements is to first determine whether the conient of these
requirsments is measured against the rights contained in s. 11(d) of the Charrer or, alternalively,

these found in s: 20 of the 2OX.

22, ltis the pesition of the AGC that s. 11(d) of the Charter does not apply to the instant case
with the result that the assessment of whether the impugned provisions comply witk sny fairness
recuirepients is coufined to the procedural rights conferred by s. 2(e) of the FOR, Further, any
fai mezss requirements to which U.8. Steel is entitled by operation of 5. 2(e) arz only azplicable to
the adjudicative hearing stage under 5. 40 where rights and obligations are scfually determined.

Finally, proceedings under 5. 40 satisfy any fairness requirements imposed by s. 2{e} of the ROR.

THE APFLECATION OF THE CHARTER TO THE IC4 _
B. Hection 11{d) of the {larfer Does Not Apply to Proceedings Under Sections 39 and 48

{1} Section Fi(d) anly applies to “perzons charged with an vffence”
23 Section 11 of the Charter is limited by its express wording to “persous cherged with zn

offentee.” ULS. Steel properly recognizes that its ability to invoke the protections afforded by s
117d) requires that it have the status of “a person charged with an offence” by virtue of heing
supest to procesdings initiated under ss. 39 and 40 the JC4. U.S. Steel nlsa accepte that this
de-ermination i dependent upon it satisfying the well-established test articulated by the Supreme

Cowt of Canada in R v. Wigglesworth!! as refined by the Court in Martinear v. MN.R'>

* Lavallee v. diberta (Securities Commission), 2009 ABQR 17 at para. 199 (citing, inter afia, L'Heureux-Dubé 1. in

British Columiin Seeurities Commission v. Branch (1895), 97 C.C.C. (3d) 505 (8.C.C.) at vara. 73), appeel dismissed
on sther grounds, I609 ABCA 32

" J 1 v Aiggleswortn (1987), 37 C.C.C. (3d) 385(S.C.C.)
Heaptingan v, AN E. (20047, 182 C.C.C. (3d) 129 (S.C.0)
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24, The Wiggiexworth test requires U.S. Steel to demonstrate one of two things: either that
prozescings under ss. 3% and 40 of the T4 are criminal or quasi-criminal in natse or, faiiing that,

thas s. 40 involves the imposition of true penal consequences.”

25, UL.S. Stzel submits that proceedings under ss. 39 and 40 of the /C4 meat both prongs of the
Wisrgleswartin test.  Thug, U.S. Steel characterizes these proceedings as “criminal or quasi-
zitininal” in nature and further contends that the impugned provisions allow for the “imposition of
truir penal consequences™” 1t is the position of the AGC that ss. 39 and 40 fail both branches of the
Wipglesworth test. Tn these circumstances, it cannot be said that U.S. Steel has the status of “a
person charged with an offence” within the meaning of 5. 11 of the Charter. As 2 result, s. 11(d)

does not apply to the proceedings in the case at bar.

(i)  The Need for @ Cautious and Incremental Approack
26, At the outset, it is important to note that courts have urged the need for restaint in

applying 5. 11 of the Charfer.

27 In Wigglesworth, in choosing between two divergent lines of authorily, Wilson I. endorsed
4 rarrow inlerpretation’® favowring a restrictive reading'” of “persons charged with an offence”
over a broad and expansiva approach to defining the ambit of s. 11 of the Charier. "Wilson J.
stated that “it is preferable (o restrict 5. 11 to the most serious offences knowan to owr law, ie,
eriminal and penal marers™® R v, Shublep, McLachlin I., as she then was, agrsed with the need
for a cautious approach and similarly wamed against an overly broad application of s 11"
Professor Hogg has also noted in commenting on Wigglesworth that cases of regulatory or

disciplinary siastutes satisfying the Wigglesworth test will necessarily be “rare™. '

 Wigglenworth, supra, at pp. 397 and 399-402; and Martinaay, supra, at para, 19

" tigalesworth, snpra, at pg, 397

% 195k, at pp. 399-400

S 19, atpp, 400

TH o Shbler (19993, 52 C.C.C. (3d) 4831 (8.C.C.) at pp. 491-492
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C. ‘The First Branch of the Wigglesworth Test

{1} Procesdings Under Sections 39 and 40 Are Not Criminal or (reasi-Crivinal in
Nedure

28, The first question under Wigglasworth is whether the proceedings in question are, by their

19

ver/ mature, criminal proceedings.”” As McLachlin J. instructed in Shubley, “[tihe question of

whether proceedings are criminal in nature is concerned not with the nature of the zct which gave

tise to the proceedings, but the nature of the proceedings themselves.™

29.  The distinction betwesn criminal or quasi-criminal proceedings on the one iaed and civil
or regulatory proceedings on the other was articulated by Wilson I. in Wigglesworth as follows:

in my view, if a particuiar matier is of a public nature, intended fo promote public order and Welfara
within & public sphere of activity, then that matter is the kind of matter which feliz within s, 11,
falls within the section becanse of the kind of matter it is. This is to be distinguished fiom Erwate,
domestic or disciplinary matiers which are_resulatory, protective or correstive and which are
primarily intended to_maintain discipline, professional integrity_and orofessionat standards or 10
sequ‘ﬂte conduct within g limited private sphere of activity. [Cr'ltmns omitted and emphasis
actded )"

30, ish T, reiterated in Martinequ thet a matter of a public nature, intended ta promote public
orcer and welfare within a public sphere of activity, is by fts very nature caught by 5. 11 of the
Charter while, by contrast, proceedings of an administrative nature instituted for the protection of

the public in accordance witk the policy of a statute are not penal in nature

3l That is not to say that civil proceedings preclude a public interest component; it is simply the
case that the protection of the public in the non-criminal context is inextricably tied to the regulation
of cenduet within the limited private sphere of astivity as mandated by the goveming legislation.
This wras made clear by Wilson J. in Wigglesworth where she siated: “Iplroceadings of an

adininistrative natwe instituted for the protection of the public in_accordance with the pokicy of a

stalgig are.. .ot the sort of “offence” proceedings to which s. 11 is applicable.” [Emphesis added. ™

* Hoge P.W., Constiturional Law of Canada, vol. 2, foose-leaf ed., (Scarborough: Thomsen Carsweil, 2007) at D.
71{‘) (“Faﬂg ¥
? Shubiey, supra, ai pp. 493
2 1hid,
* Mi,graswonf?. Supra, at p. 401
= "!arm:em, supra, sbparas, 21-22
l».'gg!ﬂswur:f:, suproy, at pp. 401
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32 In Murtingan, Tish J, identified three criteria as being relevant to defermining the nature of

the proceedings under the first branch of the Wigglesworth test. Applied to ss. 36 and 40 of the ICA4,

these criteria require consideration of the following three questions:

) What are the objectives of the IC4 and ss. 39 and 40 thereof:

by What is the purpose of the orders available under s. 40; and

{€)  What is the process leading to the making of an order under s. 40.%*

1. The Objectives of the ICA. and Sections 39 and 40

33, Sectiou 2 ofthe fC4 defines its objectives as follows:

2. Recognizing that incressed capital and
weelinology benefits Canada, and recognizing
the importance of pretecting national security,
the purposes of this Act are to provide for the
rev ew of significant investments in Canada by
nor -Canadians in 2 manner that encourages
inv 2stment, economic growth and employment
opportunities in Canada and te provide for the
rev.iew of investments in Canada by non-
Canadians that could be injurious to national
s2 ity

2. Etant donné les avantages que retire la
Canada d’une augmentation du capital et de
Pessor de la technologie st compte {enu de
I"importance de préserver la sécurité nationale,
la présente loi vise a instituer un mécanisme
d'examen des investissements importants
effectués au Canada par des non-Canadisns de
maniére a encourager les investissements au
Canada et & contribuer 4 la craissance de
I’économie et & la création d’emplois, de méme
quun mécanisme d’examen des
investissernents effectués au Cumada par des
non-Canadiens ot susceptibles de  porter
atteinte & la séouritd nationale.

34, The objectives of the /A4 and ss. 39 and 40 are straightforward. The /Cd is intended to

encourage foreign mvestment in Canada subject to the caveat that investments subjet to review

are o be approved by the Minister only if they are Ekely to be of net benefit to Canada.

15 Mot alt foreign invesiment in Canada is subject to review under the JC4. Rather, only
“significant” investments by non-Canadian investors which involve the acquisition of “control™ of
Canudian businesses meeting a certain {inancial threshold® must be zpproved by the Minister
under the ICA prior to implementation. The litmus test for the Minister 10 aPpProve au investment
rec vires that the Minister be satisfied under s. 21 that the investment is “likely to be of net benefiy

to Canada”™ hased oo the bread economic factors listed in s. 20. Satisfying this requirement may,

ad : »
Martineau, supra, st paza, 24
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as in the mstant case, depend on the non-Canadian investor giving certain underiakings. Sections
21(1}) and 23(3) expressly require the Minister to take into account undertalings in determining
whether a proposed investment is likely to be of net benefit to Canada. In terms of enforcing
un¢ ertakings. s. 39(1) authorizes the Minister to make a dernand to comply with auy undertakings
upc 1t the Minister forming the belief that there has been a failure 1w comply. Finally, s. 40 authorizes
the Minister to apply to a superior court for an order requiring, inter alfa, specific performance of

urw ertakings and monetary penalties for non-compliance.

36. It s axiomatic that underiakings are only effective to the extent that they can be enforced.
Heaee, the impetus for the enforcement mechanism contained in ss. 39 and 40 of the JCA.
Sections 39 and 40 are aimed, imer alia, at enforcing compliance with the regulatory regime by
ensuring that any investments approved by the Minister are implemented in accordance with the
IC.A; including by enforcing any undertakings given by the non-Canadian invesicr upon which the
Miaister’s approval was based, The responsible Minister emphasized this point before the Senate
at the commitiee stage of Bill C+15 when he said:

-.We are often faced with a situation where somebody hos come to Canada, makes
representaiions, sometimes signs various letters of undertaking, and then proposes to close
something down, Certzinly, 58 a government you are very disappointed....We beliave that we
should scream and wy to ensure that under the new act if somebody wants to do something in
Canada ¥ will be of net benefit.2® :
37  For the purposes of the first branch of the Wigglesworth test. as the foregoing illustrates,
the fC4, including ss. 39 and 40, are aimed at regulating the otherwise privaie conduct of private
actors occurring within a limited private sphere of activity. The process under ss. 3% and 40 for
the¢ enforcement, infer aliz, of undertakings is by its very nature regulatory, protective and
corective and is primarily intended to repulaie the private conduct of these BrivEte actors

ocxurring within this limited private sphere of activity.

38 Thers is a public aspect to the ICA and ss. 39 and 40 but only to the Hrnited extent that the
ovararching purpose of the /74 is to ensure that any foreign investment in Canada subject to the

review process is to be approved provided that it is likely to be of met benefii io Canada. The

as

. [12003, this “threshold” wes $312 miitlon for non-Canadlan investors from Worid Trade Crganization countries
** Lievens, Sinclrit M. “An Act raspecting investment in Canada.” In Canada, Standing Cmte. On Banking, Trade and
Conmerce. Lagistative Debates {Fansard). 33" Parl., 1* Szss. (March 20, 1985)at p 4: 14«15
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enforcerment mechanism available for non-compliance with the ICA is meant 10 encourage
conpliance while deierring contraventions and in this way ensure, infer ofia, that whete investfhenic

are approved on undertakings. the undertakings are honoured by the non-Canadian investor invalved.

39, Fowever, this does nothing to detract from the /CA’s non-criminal nature begause, consistent

wit Wigglesworth and Martinean, any public dimension to proceedings instituted under ss. 39 and
\\_w____‘__.,,.._._A—— R TN P S PP e e

40 is in accordance with ihe policy of the statute and not to redress & wrong done to so¢iely, In this

scnse, proceedings under ss. 32 and 40 of the JCA are comparable to enforcemeni proceedings under

the Competition Act which similarly have been classified as non-criminal on the basis that any public
< . A . f [ 2 - '.
aspect 10 these proceedings is in accordance with the policy of the Competition det.™ Or, likewise,

enforcement provesdings under secrities legislation which have also been found to be non-criminal
on the basis that they are aimed at protecting investors in attainment of the objectives of the

e ?a
Securities Aot 0

40.  Moreover, in endeavoring to characterize the JCA as “regulatory” or “criminal”, regard musi
be had to the “nature and the purpose of the legislative scheme whose administtation or enfbrcemant
29 (‘1

is in question, enfral to this inquiry are “the values at stake in the particular context.™°

41 "The IC4 is clearly distinguishable from criminal or quasi-criminal proceedings which ars
alrxed at proteciing the public generally from harm owing to conduct which “by its very nature {is}
morally or sacially reprehensible”, the domain of the eriminal faw, as distinct from legislation aimed

at the regulation of the cronomy meant to discourage conduct detimentsl to national economis

inlarests™

Ag the Supreme Court of Canada has stated in the securities context, “[the focus of
 regulatory law is on the protection of societal interests, not punishment of an individual’s moral

faults. ™ The iC4 clearly fails into the former category.

L r———

[

" Commissioner of Competirion v, Gestion Lebski ine.,, 2006 Comp, Trib. 42 at para. 51
5 Lavarlee, sugra, at para, 153

7 el Zotto v, Canndu, | 1997] F.C. 480 (C.A.) at paras. 12-13 per Strayer 1.A (althongh Strayer LA, was in dissent, the
Suweme Court of Canada adopted his dissent in reversing the majority on appeal; [199911 8.CR. 3)

12 v Jarvis (2002), 165 C.C.C. (3d) | (S.C.C.) at para. 61

' Thomson Newspapers Lid. v. Canadn (Director of Investigation & Research, Resirictive Trade Praciives
Commission) (1990), 34 C.C.C. (3d) 417 (5.C.C.) at pp. 475-480

=\ Comimittee jor the Equal Trectment of dsbestos Minority Shaveholders v. Ontario (Securitics Commiszion) {2001},
191 D.L.R. (4th) 577 (S.C.C.) & para. 42

LI
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42, The /4 replaced the Forvign Investment Review Act which, similar to ihs 1CA, stated ay
its predominant purpose thai of ensuring that foreign investment in Canada siood to be of
“significant bensfit™ 10 Canada. The Federal Court recognized that the underlying purpose of the
FIRA was the implementation of national economic policy.®™ So too is the underlving porpose of
the fC4.  As the Federal Court of Appeal hss held in interpreting the (4, the Minister
“implements secial and economic policy by deciding whether the proposed investment *is Hkely to

be uf net benefit to Canada’. "

43. Proceedings under the /(A are to be contrasted with proceedings under criminal or quasi-
critaingl legislation which punish morally wrongful conduct in furtherance of hoth legisiative
purpese and a larger public purpose. For example, the Supreme Court of Canada has held that «
military court marshal proceeding was by its very nature criminal or quasi-crimingl under the first
branch of the Wigglesworsh test where this proceeding “while concerned with maintaining
digripline and integrity m the Canadian Armed Forces...does not serve merely 10 reguiste condugt
tha. undermines such diseipline and integrity...[b]ut serves a public function as well by punishing
specific conduct which threatens public order and welfare.”  Another example is gun conirol
leg:slation which has been characterized as criminal in nature on the basis that its prohibitions and
peralties are not confined to ensuring regulatory compliance with the legislative scheme “but

siziid on their own, independently serving the purpose of public safety™. ™

44, As WcLachlin I, stressed in Shubley, the central question under the first branch of the
Wijglesworth fest is whether the proceedings in issue are by their very nature crimingt. In that
casz. the Courl concluded that infemnal disciplinary proceedings instituted against an inmate for
miscorduct sonirary 1o corrections legislation were not eriminal in nature, Inholding that 5, 11 of
the Charfer did not apply to these proceedings, the Court stated:

Was the prison disciplinary proceeding to which the appellant was subject, by its very nature,
eriminal? 1 conclude i was not. The appellant was not being called to account to society foc o

k=

—

TS 197374, <. 46 (CFIRA™

B EIRA, 52T

»* Canada (Attornsy General) v. Central Cartage Co., [1950) 2 F.C. 641 (C.A.)at p, 656

* Serge Baril and Association des travailleurs du petrole, section Raffinerie Gulf = Mowtréal Est v Minister o
Regianal Industrial Expansion and Ultromear Canada Inc. and Grlf Canada Lide, [1986) 1 F.C. 328 (LA} at para. 7
TR v Géndranx (19523, 70 C.C.C. (3d} 1 (5.C.C.yatpp. 16-17

® kajzrence rs: Firegrms Act (Carada) {2000), 144 C.C.C. (3d) 385 (§.C.C.) at para. 33
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crime vielating the nublic interest in the preliminary proceedings. Rather, it was being caljed to

account te the prison officials for breach of his obligation as an inmate of the prizon o conduct
39

imself in accordance with prison rufes, [Emphasis added. ¥

1n

It is Hkewise the case that & Ministerial demand made pursuant to s, 39 of the 774 and the
filing of an application under s, 40 are not by their nature criminal or quasi-criminal. As in
Shibley, a non-Canadian investor in this situation is not being called to account to mt:;ety for a
ecririe V]Dmc Inﬁteigswt“h}_?’:;tge;ﬂle mvestor 15 bemg caI]ed *0 ac:(:uunt to tae Mrmster

Mmg to live up 1o its carrumnnents under the IC A, mcludmg by failing to honour any
"‘--_....,.__w,_..-....-—u e i =
uncertakings given by the investor Whlch formed the basis for the Minister approving the

v 2stmisnt.

2. The Purpsse of the Orders Available Under Section 40
46.  Bection 40 of the /C4 is chiefly concerned with remedying non-compliance with the /¢4,
Seciton 40 permits the making of orders to realize specific performance and also allows for certain
peralties to be imposed owing to non-compliance,

47. The purpose of ss. 39 and 40 “13 not to penahze criminat mnduct but to enforce

e

coinpliancs with {ha Acr" % ﬂ;s such, proceedmgs under the l.mpugned provisions aye neither

- R
crininte! nor quam-cmmnal In nature, The objective of these proceedings is “not 1o mete out
eriminal punishment but to maintein order™' {n the context of foreign investment in Canada subject

10 ~he 7C4. Sections 39 and 40 are intended to provide the Minister with a 'nmﬁlv and effective”

e ot 4% T S8 1 e Al by e b T e i e i

means of Pnforcln-g d1e lr:gls]atmn ihis mechanism 1su110t des1gned o "mech’ the offside non-.

A T L T i e T e

Caradisn investor .”‘ _Thess provisions are no different than enforcement provisions found in

securities legisiation which are similarly “designed to discourage deirimental forms of comniercial

belaviour...[and] to inducs compliance with the Az

48. There is nothing to indicate that the objertive of the orders availahle unass s, 40 af the /A

is o redress a wrong done to society.® U.S. Steel inexplicably contends that 5. 40 is gonsistent

!ruaf«v, supra, ai p. 494
‘“’ﬁ v. bcKinlay Transport Lid. (1990), 55 C.C.C. (3d) 530 (8.C.C.) at p. 540
\hubfﬂy supre, & p. 494
Ma*n.zeaa, supre, 6t para, 36
fmhrh supra, alpata. 59
* Martinean, supra, &t para, 39
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with a “eriminal model”. To the coatrary, as discussed further below, the O in no way iakes into
account the principles of criminal liability or sentencing as relevant eriteria for the impostng of
peralties under s, 40 owing to non-compliance.™ Nor do proceedings under s. 40 bear any of the

indicia of eriminal or quasi-criminal procecdings.”

3 The Process Leading to the Maldng of an Crder Under Section 48
49.  The process under 5. 39 and 40 of the 7C4 for enforcing compliance with widertakings

imv olves a four-step process.

50 First, under s. 39, the Minister must befieve that a non-Canadian investor has failed io

coinply with an undertaking.

51 Second, having formed this belief, the Minister may send a demand o the non-Canadian
Investor requiring the non-Canadian to: cease the contravention; remedy the defaolt; show cause
whiy there is no contravention; or justify non-compliance with the undertsking. In meking this
denand, s. 39(3) requires the Minister to put the non-Canadian investor on motice of the
proceedings that could be instituted under s. 40 in response 10 a failure by the nen-Canadizn

imvestor to comply with the demand,

52 Third, under s, 40, if the non-Canadian investor fils to comply with the Ministerial

demand, the AGC, acting ot behalf of the Minister, mey apply 1o the Court to enferce compliance.

33.  Pourth, the ability of the Court to make any order under s, 40 is subject i0 the Court firss
bring satisfied that the Minister was both justified in sending a s. 39 demand to the non-Canadian

i restor and further that the non-Canadian investor fajled to comply with the demand.

34.  What is noteworthy is that much like the ascertained forfeifure process wnder the Custams
Aet at issue in Martineau and the proceedings under the Competition Act al issue in Lebski, the
enforcement process for non-compliance provided for by s. 40 of the ICA similarly bears none of

tez hallmarks of & criminal proceeding in that:

* bid
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{al No one is charged;

(b)  No tnformation is laid;

(¢) Mo one is arrested;

(d} Mo one is summoned to appear before a court of criminal jurisdiciion;
(g}  The Court must decide the issues before it according to a civil standard;

(f) There is no mens rea intent requivement for liability and hence no moral
blameworthiness is ascribed to the offending conduct;

{g} The oifending conduct is not “prohibited” or illegal per se as offensive to society as
compared to conduct that the law recognizes as criminal;

{h) There is no finding of guilt or innocence or the imposition of a punishment for an
offence: and

(1)  There is no cnrx.mal stlgma no criminal conviction or criminal record will resujt
from the proceeding.”’

Lh
(]

It is significant in this respect that, unlike the situation under the FIRA, the /(4 does not
sanction non-compliance per se. To the contrary, proceedings under the FC4 provide for a
diseretionary, gradual and voluntary approach to enforcement for non-compliance. A non-
Canadian investor is ouly exposed to civil consequences for non-compliance in the event that there
has been a fhilure to comply with a Ministerial dernand under s. 39 and the Minister alects to apply
to “he Court for an order under s. 40. Only then do the sanctions contained in s. 40 potentialfy

arise. Moreover, the Minister's decisions to make a demand and a.uihorize an application under

35. 39 and 40 respectively can hardly be seen as arbitrary as U.S, Steel contends. . The JCA

AT i s T
e R po—
T ot e L sl
Eomeneiti Lo

expressly vests the Minister with responsibility for adnumstermg the /(4 and & r..S"l'—"Hb 0 him alone

R e ———
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26.  Conversely, if the subject of the demand ceases the contravention, remedies the default,
shews csuse why there is no contravention or justifies non-compliance with any undaitakings (o
the Minister’s satisfaction then there is no prospect of exposure o civil consequences.’’ The

crininal law does not afford this flexibility, If a thief steals something only ¢ have a change of

heaxt and retum it to

s rightful-ewner-they do.not escape criminal prosecution. The crime is

/lfai;u:'ead suprq, at para, 43

? ifartinean, supra, pt pare. 43; znid Lebski, supea, at para. 53
‘“‘il”A 55.2,4 &3

* Martineay, supre, a para, 37

b g e b SR A AT
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conipleie upen the intention
etV . sy
i tentencing, Under the fC4, civil consequences for non-compliance, can be avoided allogether

al stzaling of the item. Remedying the wrong would only be relevam

o
et apnen o e B i

cicsmte there having been non-complience with the undertakings by voluntary compliance with the

Minister’s demand under 5. 39,

(i} Legislative History and Academic Commentary Support the View thar
Enforcement Proceedings Under the ICA Are Non-Criminal in Nature

57, Legislative history and related academic _commentary butiress the conclusion fhat

preceedings under ss. 39 and 40 of the JC4 are non-criminal in nature, In applying the first branch

of the Wiggiesworth test, Parliament’s inlent in enacting the impugned provisions is & relevamt

cousideration in determining whether the proceedings are criminal or quesi-criminal,”

58. A significant change as between the FIR4 and the JCA was a deliberate legislative chaice
signalling a movement away from a criminal model for non-compliance. In introducing Bill C-15,
the responsible Minister explained that, save s. 26, the enforcement provisions contained in the

IC.4 contemplate a civil mechanism designed to encourage coruplianse wiih the statutory regime:

In order 10 ensure compliance with the proposed act, clauses 39 to 43 of the bil} provide for cerain
penalties, but conirary to the current legislation, Bill C-15 prescribes civil, 25 opposed to criminal )
panalties for non-compliance. There is only one exception. There is a crimina) penaity for breach 4/
of confidentiaiity or the provision of false information,” A

(951

9 Academic eommsntary supports the view that Parliament’s intent in enactin g 55. 39 and 45
of the &4 represented a conscious shift away from a criminal model. Ag one zarly commentary
observed:

The enforcement provisions of the ICA reflect a different attitude than those of the FIR Act.
Under the latter, failure to give notice of a proposed investment led, i the first instance, to 4
surnmary conviction offence punishable by a fine not exceeding 5,000 doilars. Refusal to fiic o
notice after having been served with a demand to do so by the Minister under s-s. 8(3) of the FiR
Act could give rise to a fine not exceeding 10,000 doilars or impriscnmsat for a term nol
creceding six months or both. '

By contrast, where 2 non-Canadian fails to file a required notice or application, or impiements an
investment contrary to the ICA, the Minister may send him & demand to cease the contravention.
to remedy the defauit and so forth. Where the non-Canadian fails 1o comply with such demand,
the Minister may apply to a Superior Court for an order praviding a civi] remady. Such remedy

 1ebski, supra, para, 52
* tevens, Sinclair M. “Proceedings of the Standing Committee on Regional Development.™ in Canada, House of
Commons, Legislative Debates (Hansard). 35 Parl_, 1* Sess. (February 5, 1985} at p. 2
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1)
o

eonld include a penalty not exceeding 10,000 dollars for each day of contravention of the ICA.
o - - . . 452
meveriheless, it s a ciyil penalty, not a fine for an offence. [Emphasis added.]™

60.  In a like manner, the author of Investing In Canada:  The Pursuit and Regularion of
Foreign Investment has remarked in deseribing the remedies and penalties available under the JC 4
tha! the legislature intended for these provisions to be civil in nature:

An investor who has committed...a foux pas will be pleased to learn that no criminal penaliies can
be imposed.

Why are there virfually no criminal sanctions in the statute? Civil remedies, Parliament decided,
would be sulficient. The Conservative government also wanted to improve Canada’s image
abroad. Removing the aura of criminality from the country’s foreign investment review legislation
was one way of doing this.*

61.  While certainly not determinative, the forepoing legistative and acadernic commentary fends
itsc1f to the conclusion that enforcement proceedings under ss, 39 and 40 of the JCA are non-criminal

in nature and the penalties avzilable for non-compliance are equally non-ctiminal,

]

6z In secking 1o characterize proceedings under ss. 39 and 40 of the JCA as cominal or quasi-
crininal in pature (and in porwaying the orders available under s. 40 for non-compliance as
supporting true penal conscquences), U.S. Steel telies on a number of features of the /4 as
justifying the conclusion that a non-Canadian investor subject to the enforcement process has the
stafug of a “person charged with an offence” within the meaning of s. 11 of the Charier.
Specitically, U.S. Steel points fo the following in support of its position:

(a) First, the fact that s. 40 of the JC4 authorizes penalties for non-compliance;

(k) Second, the fact that these penalties can be seen as advancing the chjzetives of
deferrance;

(¢} Third, the fact that the JC4 contains in 5. 36 a criminal enforcement provision;

() Fourth, its assessment that the penalties available under s. 36 are less severe than
those available under s. 40; and

{2 Tifil, the fact that s. 40(4) of the JCA permits contempt proceedings for failurss or
refusals to comply with s. 40 orders.

7 1. James Amett, “From FIRA 1o [nvestment Canada” (1585) 24 Alla. L.R. 1 atp. 32

= 2ussell Deigan, Investing fn Canada: The Parsuil and Regulation of Foreign Investment (Scarboreuph: De Boo,
1931 at pp. 271272

i
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63. Noue of these factors, either individually or curnulatively, are capable of satisfying either

bravich of the Higglesworth test.

{a) Regulatory Legislation Permits Penalties for Non-Compliance Without Altering
its Eyssentinl Character as Non~-Criminal

64 Tothe extent that U.S. Steel would have this Court conclude that proceedings under ss. 39
and 40 of the JCA are criminal or quasi-criminal in nature because s. 40 permits penalties for non-
covapliance, this oversho-atfi the purpose of 5. 11 of th_e Charter, The logical extension of this
argument is that enforcement proceedings under any regulatory legislation which anthorize
per alties for non-compliance are criminal or quasi-criminal in nature. This cannot be the case,
Indeed, to accede to this argument, “would be to conelude that the state cannat impose a penalty
other than through the criminal process. This is an extravagant conversion of <. 1 1, sweeping injo

it and criminalizing all state imposed penalties.”

(b}  Defervence s 2 Valid Objective of Administrative Penalties 21d Does Not
Reunder These Fenalties Penal in Nature

65 U.S. Steel’s reliance on the deterrence aspect of s. 40 of the JCA as somehow satisfying the
Wizglesworth test is also raisplaced. The AGC readily concedes that the orders available under s.
40 1o remedy non-compliance include nionetary penalties which are intended to have, infer afia, o
deterrent effect.  However, U.8, Steel wrongly equates the objectives of deterrence as being
exelusive 1o the criminal law so as {0 bring procesdings under s, 40 withia the criminal or quasi-
criminal realm. This argument rests on an overly expansive view of criminal or quasi-crimina)

proceedings and an unduly narrow understanding of non-criminal proceedings.

66 It 18 well-established that deterrence is & relevant factor in fashioning administrative
penalties, including monstary sanctions, and this characteristic does not transform these penaltias

int> criminal forms of punishment. Simply put, administrative penalties which possess a deterrent

diraension are not punitive in nature.
_——u——'—_'_"_‘—!—._‘_ﬂ__,.——-—nu—._“

1w Ve Holdings Led. (1987), 40 C.O.C. (3d} 30 (Alta. C.A.) at pp. 37, application for lcave 1o appeal dismissed,
[1588] 5.0.C.A. Mo, &7
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67.  This is placed beyond dispule by the decision of the Supreme Court of Capada in
Mz, fincau where Fish J. siated in describing the detement purpose of ascertained forfeiture
proceedings under the Cusroms Act:

-1t is true that ascertained forfeiture is intended to produce a deterrent effect. This is completety
understandable in & selfireporting system. Fraud muost be discouraged, and offences punished
severely, for the system io be viable. However, actions in civil_liability_and disciplinary
proceedings, which are also aimed at deterring potential offenders, nevertheless do not constituic
crimingl proceedings, [Emphasis added.}’

63.  .To similar effeet is-the holding in Cartaway. Resources Corp. (Re)™ i which the Coust
corcluded that deterrence is a relevant factor for provincial securities regulators to take into
accunt in imposing civil penalties for non-compliance and, specifically, an administrative
moaetary peralty of up to $100,000 for contravening securities legislation. The Court siaied:

...ft is reasonabie to view general deterrence as an appropriate, and perhaps onecessary,
considcration in making orders that are both protective and preventative. Ryan l.A, recognized
this in her dissent: “The notion of general deterrence is neither punitive nor remedial, A penaliv
that is meant to generally deter is a penalty designed to disconrege or hinder like behaviowr in
others.” [Emphasis addzd.}”

69.  In reaching this conclusion, the Court in Cartaway noted that deterrence: has a ksy role to
play i the policing of capitel markets in which participants are presumed to b2 raiional actors.
Leidel J. explained that for the regulation of market behaviour to work cffectively, securities
coramissions should be able to impose financial sanctions for non-compliance capable of deterring
forward-looking market participants from engaging in similar acts of non-compliznce. The
utilerlving rationale being that rational actors will only adjust their conduct according to the
economic disincentives of daterrent péznu':ﬂﬂf:s.s8 In other words, to secure compliance with the
rulss, on 2 cost-benefit znalysis, the possible costs of non-compliance have o outweigh the costs

of compliance.

70 In Lovallee, the Alberta Court of Queens Bench, after considering Cartaway, held that the
imyugned provisions in that case which authorized the provincial securities commission 1o impose

administrative monetary penalties of up to $1,000,000 for each contravention or Tailure to comply

——

5“ {nid, &t para, 38

* Cartawey Resources Corp. (Re) (2004), 238 D.L.R, (4th) 193 (S.C.C)
* Loid. at para, 60. See also Ashesios, supra, at para. 42

* 13id, et pares. 52-62
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did not satisfy the Wigglesworth test, with the result that the Securities det did not engage 3. 11 of

the Chartzr. The Court stated in reaching this conclusion:

..the potential imposition of administrative penalties of a certain magnitude reflects the
legtslatwc intent to ensure that penalties are not simply considered as another cost of doing
business.”

71. This reasoring is apposite to the case at bar, Non-Canadian investors are also assumed to
be rational actors. As such, in crder to encourage compliance with the fC4, the potential monetary
penalties available for non-compliance must be sufficient in amount 10 deter contraventions, In
the context of regulating economic activity, the other side of the “coin® of encouraging
corpliance are economic disincentives deterring non-compliance. The costs of non-compliance
cannot simply be viewed as another cost of doing business, otherwise they wowd have no

detarremt value.

(¢}  Regulatory Legislation Can Include Civil and Crimiunl Enforcement
Mechanisms

72, U.S. Steel contends that because the JCA includes a criminal offence provision in s. 42,
which makes it a summary conviction offence to communicate or allow to be conununicated
ptivileged information contrary to s. 36 or to kmowingly provide false or misleading information,
that this has some bearing on fhe characterization of enforcement proceedings under ss. 39 and 40

as oriminal or non-criminal,

73 That the JC4 contains c¢ivil and criminal mechanisms for enforeing its provisions does not
mean thet all proceedings under the JC4 are criminal or quasi-criminal in natre. As the Court
held in Zavoflee, the fact that one section of the Securities Act engaged 5. 11 because of the
ponsibility of imprisonmment was not a determinant factor in qualifying the natuse of administrative
penalties found in the impugned sections.5’ The same is true of the relationship betwazn 5. 36 and
ss. 39 and 40 of the JCA. As the Supreme Court of Canada held in Thomson Newepapers, the
inclugion of imprisonment as a possible sanction for non-compliance does not alter the essential
character of legislation as regulatory.®! The same conclusion was reached by the Court in

Mertineau in which Fish J. recognized that it is irrelevant to the characterization of proceadings as

- * Lavaliee, supra, &l para. 164
" £ avalies, supra, at para. 149
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per al ar non-penal that the conduct in issue could give rise to both a civil enforcement proceeding

.. .
and. a crirminat pi"OSE!CLlUDI]. 2

74, It should also be noted that, unlike the situation which exists under the Customs Act, the
wecurities Act end the Competition Act, the conduct eriminalized under s, 36 of the JC4 cannot be

the subject of enforcement proceedings under ss. 39 and 40 and vice-versa.

{d) Any Perceived Disparity Between Crimi_ufal Penalties and Ci}rii'Peng!ﬁes For
" Noa-Compliance Does Not Suffice to Render the Civil Penaities Penal in
Nature

75 Noris it of any consequence that, in U.8. Steel’s assessment at least, the consequences of s
swamary conviction offence under s. 36 of the JCA are relatively minor as compared to the
penalties for non-compliance gvailable under s. 40. This same argument was rejected in
Muriinecu as a basis for declaring the ascertained forfeiture provisions of the Customs Aot
criminal in nature.  Fish J, stated that even though the monetary penalty of the asceriained
fo: feiture was a greater sanction than that available for a summary conviction prosecution, fhe two
proceedings remained completely independent of each other, involved distinet consequences and,
must importaatly, the latier was penal in nature while the former was civil in characier.® The

sane is true of proceedings under ss. 36 and 40 of the ICA.

76, Moreover, as Wilson J. stated in Wigglesworth, "[tlhere are many examples of offences
which are criminal in nature but which carry relatively minor consequences following
conviction.™ The point is that these offences fall within s. 11 of the Charrer, nnt because of the
severity of the penglties that can be imposed upon conviction, but because they are offznces which

by their very nature involve criminal or quasi~criminal proceedings.”

Thomson Newspapers, supra, at pp, 477-478
° Martineau, supra, &t para. 31

“ bid at para. 62

Vigglesworth, supre, at p. 400

o hid '
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{e} ~ That the IC4 Permits Contempt Proceedings for Failures ar Refusals to
Comply with Seciion 40 Orders Is Incapable of Making Enforcement
Proceedings Fenal in Nature

77.  Finaily, contrary to U.S. Steel’s submission, it is of o moment that s. 40(4) of the JC4
authorizes contempt proceedings for a failure or refusal to comply with an order made under ss,
40(2) or 40(2.1).

78.  Section 40(4) of the JC4 is permissive, not adjudicative. It is only at the adjudicative stage
of loniempt proceedings that true penal éoﬁsé-q'_deﬁcés'aré involved.*® Section 40(4) does not
engage s. 11 of the Charter by authorizing contempt proceedings as a consequence of a failure or
refisal to comply withh the Court’s order. Tt is the contempt proceedings themselves wherzs the

Cevart makes a finding of contempt and imposes a punishment that engage s. 11.

79.  The statutory aunthority contained in s. 40(4) of the IC4 merely enables contempi
proceedings. Section 40(4) does not confer upon the Court the power to adjudicate coutempt
proceedings, including imposing sanctions in response to a finding of contempt. Rather, s. 40(:)
only extends as far 25 a prima facie determination that there has been a failure or refussl to conply
30 38 10 pemnit contempt proceedings. Contempt proceedings themselves are goverred by Ruls

477 of the Federal Couris Rules.

80.  In shor, contempi proceedings which could result in penal consaquences do not occur
wnder the 704,

B. ¥he Second Branch of the Wigglesworti Test

(&) Seciion 40 of the ICA Does Not Involve the Imposition af Tree Pemal
Conseqierces

81.  Under the second branch of the Wigglesworth test, a procesding that is not criminal or
quasi-criminal in nature but attracts 2 “true penal consequence” will be equated io a criminal or
quasi-criminal proceeding fors. 11 Charter purpeses.”’ In Wigglesworth, Wilson J. defined “true

peral consequences™ as thoss involving “imprisonment or z fine which by its magnitude would

4 "eNaught v. Toronto Transit Commission (2005), 249 D.L.R. (41h) 334 (Ont. C.A) &t paras. 42-49, application for
leav e to appeal denied, [2005] 8.C.C.A. No. 133
R v. Juckpine (2006), 207 C.C.C. (3) 223 (SC.C) at para. 61

I
l;:.'l
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appzar 1o be imposed for the purpose of redressing the wrong done i society at large rather than

1o 11e maintenance of interal discipline within the limited sphere of activity.™"

82, Section 40 of the /C4 does not include imprisonment as a potential penaliy for non-
compliance.  The question is whether the monetary penaliies of up to $16,000 per day of
contravention authorized by ss. 40(2)(d) and 40(2.1) amount to the imposition of true penal
COF SE([UENCes.

(i} xi ;’i:fférretm}' Penalty Standing Alone is Not a True Penal Conseguence
83, The Cowt in Wigglesworth was careful to point out that the mere ability to imposs an
adrainisirative monetary penalty for non-compliance is not to be equated with a fue penal
consequence. To the contrary, as Wilson J. stated, “the possibility of a fine may be fully
consonant with the rezintenance of discipline and order within a limited sphere of activity and thus

may not atiract the application of 5. 11.7%

84 A recurring theme of U.S. Steel’s argument that proceedings under ss. 39 and 40 of the
IC4 should attract the application of 5. 11(d) of the Charter is a preoceupation with the potential
arrount of the menetasy penalties theoretically permitted by ss. 40(2)(d) and 4% 2.1}, 115, Stesl
variously refers to the possible financial penalties as: “significant™; “multi-million dollar™ and
“King Kong fines”. What U.S. Steel fails to address is how these amounts can faily ke
chiracterized as having as their purpose “redressing a wrong 1o society” as distinct from
meinizining internal diseipline within the limited sphere of foreign investment in Carada by non-
Cenadian investors in accordence with the /C4. This lacuna is necessarily fatal to U.8, Steel’s

reliance on the second hranch of the Wigglesworth test,

5. In Wigglesworth, Wilsen J. was clear that it is neither the ability 1o impose a monetary
pasalty nov the potential magnitde of 2 monetary penalty that renders the mongtary penalfy permal
in nature. Rather, it is the magnitude of the fine combined with the finding that the fine is being

irr posed for the purpose of “redressing & wrong to society” and not the “maintenance of internzl

% igglesworth, supra, st p. 402

© bid,
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disuipline within the limited sphere of activity” that {s required to meet the second bransh of the

. 0
Wiyrglesworth test.™

86.  The distinction under the second branch of the Wigglesworth test lies in the magnitude of
moaetary penalties aimed at achieving a legislative purpose on the one hand and those that excesd
thir: purpose and seek to redress & wrong done to society at large. It is only the latter that are truly
petial in nature and atiract the application of s. 11. As Wilson J. recognized in Wigelesiworih:

-« ...il.a body ar.an. official has an-unlimited power to fine, and if it does not afford the vights
enumerated under a. 11, it cannot impose fines desipned to redress the harm done ta sociery at
large. _Instead. it is restrieted to the power to impose fines in order to achieve the particutlar privais
purpose. [Emphasis added.]™

87.  The Court in Lavafle expressly rejected the argument that the potential amount of an
adrministrative monerary penalty is sufficient to render the penalty a true penal consequence. The
Court emphasized that the determination required under the second branch of the Wigelesworth
test necessarily requires that the magnitude of the fine be considered in relation to its underlying
pu pose:

...the size of an available administrative penalty does not demonstrate. in itself, that a proceeding

threatens wus penal conssouenges...in light of Wigglesworth, if the finc imposed is aimed af
maintaining discipling and order within a limited private sphere of activity. then it does nol
gonstitute a frue pengl consequence.

...the doliar amount of the adminisirative penalty or jts magnitude is not determinant, in itself, ta

quelify as u true penal consequence. In fact, it is the maenitude of the administrative penalty

combined with the purpose for which it can be imposed that will determine whether it entaile true
. r]

penal conseauences. [Emphinsis added,}™

88.  Thus, in Martingau, Tish J,, in answering the question of whether an ascertained forfeiture
i the amount of $314,458 imposed under the Customs Act was a “true penal consequence”.

fremed the issue as wheiher this amount could be seen as “redressing a wrong done i society &

Ly

large. as opposed to the purpose of maintaining the effectiveness of customs requirernents.”

-

P Vigalesworth, cupra, atp. 4402
U ivigglesworth, supra, a1 v. 561
" avallee, supre, a1 para. 143
S idertinedy, supra, at para. 60
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89.  The financial consequences of non-compliance under 8. 40 of the ICA are not aimed.

“redressing a wrong done 1o society at large™ but rather are intended to maintain internal discipline

witain the limited private sphere of foreign investment in Canada by Froviding & timely ard

et e

effective mechanism for enforcing compliance with the regulatory regime under the [CA4

its application. In this sense, they are no different in character

governing investments subjest to
tha.1 ascertained forfeiture proceedings which were found by the Court in Martinean 10 be aimed

at ensuring compliance with the requiremenis of the Customs Act.”™

90.  Consistent with Wigglesworth, the monetary penalties available under s. 40 of the /C4 are
“fully consonaint with the maintenance of discipline and order within a limited private sphere of
activity.™  The magnitude of possible monetary penalties permitted by s. 40 of the JCA are
intended to be sufficiently significant in order to deter non-Canadian invesiors from failing to
comply with (ne regulatory regime while at the seme time providing an incentive for diligence on
the part of non-Canadian investors in living up to their commitments, including by honouring any

. i
urvlertakings .’

#1. Another criticat distinction in considering U.S. Steel's contention that the monetary
penalties available under s. 40 of the ICA involve “true penal consequences™ is the intendad
puipose of these penalties as compared to their perceived effect. Thai a monetary penally may
ha-re the perceived effect of “punishing” does not support a true penal consequence provided that
is a0t its purpose.”’ As has been noted in the diseussion of monetary penalties in the secmities
coirtext:

-..any penalty may well be regarded, from the perspective of the person on whom it is tinposed, zs
“punitive”. This is understandable. However, simply because sanctions mey have a punitive
effcct on the wrongdoer does not mean that they do not also serve a valid regulatory ov
administrative purpose,”™

92 Again, the potential amount of the monetary penalties cannot be considered in the absuact
divorced frem the overall context. The JCA seeks to regulate the behaviour of private economic

FI

epities. These sophisticated actors are presumed to act rationally in conducting their business

*15id,
? Ivigglesworth, supra, at . 401
* Lavers v. British Columbia (Minister of Finance) (1989), 64 D,L.R, (4th) 193 (B.C.C.A.J et p. 723

T artineay, supra, at paras, 36-30
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affeirs. The monelary penaltics allowed by s. 40 must therefore be of a sufficient magnitude tq

ens are that these penalties are not simply written off as another cost of doing business. Rather, the

mavaﬂable for non-compliance must contemplate amounts capable of deterring
forvard-looking market participants from engaging in similar contraventions by creating clear
ecanumic disincentives for doing s0.” As in Martineau, contraventions must carry the potential
for significant penalties in order for the system to be viable — this is the very essence of

dersrence,®

93, U.S. Sweel’s seliance on the application of the Wigglesworth test in the hwman rights
coriext is, with respect, not helpful. The decision of the Canadian Human Rights Tribunal in
Wermgm v. Lemire does not deal with the regulation of private economic activity by sophisticated
cotnmercial actors but rather with remedying the societal harm caused by hate messages?’ The
economic contexts found in the Lavallee and Lebski decisions are far more analogons to the

Present case.

%4 More significantly, Warsuan is of no assistance because it does not involve the applicaiion
of the Wigglesworth test as a basis for determining the application of s. 11 of the Charrer, but
rather as part of a s, 2(b) Charter analysis. Indeed, the Tribunal in Warman expressly left open the
5. 11 question.® Parenthetically, it is doubtful to say the least that Warman could be read as
holding that 5. 11 applies to human rights proceedings in view of the fact that the Supreme Comt
of Canada has conciuded otherwise.®

95, As well, the fact that under s. 40(3) of the ICA any monetary penalties imposed under 33

40(2){d) or 40{2.1) are recoverable in superior court as civil debts rather than through crimina

~avellee, Supra, at para, 90
~avallzy, supra; and Carteevay, supra
¢ artineay, Swpra. at para. 38
¥ Warman v. Lemire, 3009 CHRT 26, application for judicial review filed October 1, 2009 {Federai Court Dociet
N, T-1640-09)
B bid at para, 279
M Slencoe v, British Coiumhia (Humen Rights Commission) (2000), 190 D.L.R, (4th) 513 (8.C.C.} ar pasa. 92
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prosecution turther supports the conclusion that the monetary penalties authorized by the [C4 do

. . 4
not give rise to tue penal consequences.?

96. it also matters not that any monetary penalties imposed under the JC4 are payable 1o Her
Ma esty in Right of Canada. Admittedly, where fines are applied to a specific purpose related 1o
the legislation in question, this will bolster the finding that the fines do not involve true penal
cor sequences.” Ho&we*xer, the fact that monetary penalties become part of the consolidated
revanne tund does nothing to detract from the finding that the penalties do not involve true penal

cor sequences.”

(i) A Steiutory Discretion to Impose & Muaximum Monetary Penally Does Not
FPresamptively Violate the Charter

97.  Atits highest, U.S. Steel’s argument is that the sheer magnitude of the possible mopstary
penaliy that could be imposed under ss. 40(2)(d) and 40(2.1) of the ICA necessarily means thai
these provisions involve the imposition of true penal consequences, Even if it could be said,
coriinry fo Wigglesworth, that the amount of the maximum allowable monstary penalty by liseld
codd be detenminative of the “true penal consequences™ question, there are three fundamenin!

flaws inhcrent in this argument.

96.  First, U.S. Steel is effectively saying that if the Court decides to impose a monetary
peaalty, whether under ss. 40(2)(d) or 40(2.1) of the IC4, the Court cannot be trusted to exercise
its discrelionary authority in 2 manner consistent with the Charter in fixing the amount of any
monetary penalty. This argument assumes a prospective breach of the Charier in the exerciss of
diicretion occasioned by ss. 40(2)(d) and 40(2.1). However, the law is well-settled that where a
stadute confers a discretion it is to be presumed that this discretion will be exercised ju accordancs
with the Chearter™  Accordingly, it is to' be presumed that if the Court ultimately imposes 5
monetary penalty, whether in the instant case or any case, the amount imposed will not be

censtitutionally infirm,

& s pbski, supra, at para, 54
¥ Wigglesworth, supra, st p. 402
5 Lavers, supra, at pi. 223

¥ R v Shaker (2006}, 232 C.C.C. (3d) 417 (S.C.C.) at para, 39
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99 Second, simply because an order under a statute could be contrary to the Charfer docs not
tender the stalute irself uncenstitutional, unless the statute mandateg such an order. Section 49
do=s not mandate the imposition of the maximum mongetary penalty, or any monetary penalty for
thet matter. Whether & monetary penalty will be imposed and the amount of any such penalty i
en:irely within the Court’s discretion, The Court could decide to impose a nominal penalty, the
miximum allowable penalty or no penalty at all. If a penalty in a given case amounted to a true

peaal consequencs then the order authorizing the penalty might be constitutionally infirm, but this

100.  Third, s. 40 of the IC4 must afford flexibility in the amount of any monetary nenalty that
can be imposed for non-compliance given the breadth of investments covered by the legisiation, if
th2 financial consequences of non-compliance are to be effective in deterring contraventions then
auy monetary penalty must be capable of amounting to more than simply a cost of doing business.
It is emirely possibie that the maximum allowable monetary penalty will be appropriate in a given
czse, True penal consequences are not tied to an arbitrary cap abova which monetary penaities

w il tske on a criminal characier,

101, The reasoning of the Alberta Court of Appeal in describing the ability of provingial
securities regulators to jmpose administrative monetary penalties of up to $1.000,000 for
contraventions of the Securities Act amply ilustrates this point:

...the Commission’s power to determine the guantum_of sanction should not be fettered hy a
court-made rule lmiting the Commission’s scope of sanction on_the basis that the penalties tint
might be imposad are_perceived to be punitive. The Legislature has conferred on the Commission
Jurisdiction for administrative penalties up to $1,000.000.00... the maximum amcunt aof
administoative penslty reflects u legislative intent that these penalties ought not to he so low that
they amount to nothing more than another cost of doing business. It also signals the Legislatura®s
intent that the Commission should fit the sanction to the circumstances, including the magnitude of
the illegality and the need to encourage lawfil conduct by those involved with securifics,
[Emphasis added.)™ ' '

(3} The Possibitity of Forced Divestiture
102, Finally, U.S. Sieel also takes issue with the Court’s ability to order forced divestiture under

5. 40(2)a) of the JC4 as a vemedy for non-compliance. U.S. Steel’s articulation of this possibility

% Sluight Communications Ine. v. Davidson (1989), 59 D.I.R. (4th) 415 (S.C.C.) at p. 444
 4ibarta Securities Commission v Brosr, 2008 ABCA 326 at para. 54
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25 amounting (o a “true penal consequence”™ is not clearly defined and is therefore diffioul T

discern. US. Steel seemingly creates | impression that such an order is tantamount to

expropriation of U.S. Steel’s property without compensation. This is simpl?ﬁgf'iﬁé' case.

13, As with the imposition of monetary penalties, a divestiture order is chiscretionary and not
mandatory. Moreover, if the Court decides to make such an order, s. 40(2)(2) makes the exercise
of this discretion subject to the ability to impose “any terms and conditions that the court considers
lust and reasongble”. In light of this express language, it cannat be said that a_divestiture order iz

in-ended to “panish®, Tt should also be noted that 2 non-Canadian investor could be made to give

up control while still refaining a minority ownership interest. As one commentator has pointad

oLt

... divestiture order may not be as fearsome as it sounds. To begin with, couris are instructed to
be just and reasonable when making such an order, This suggests that they may listen to heari-
string arguments. One result may be creative or unusual orders, or at least an order that affords
the investor arple time to divest,

...even if an order is made, the non-Canadian can retain a sizeable minority interest. L'tde_ec‘lg
although control would have to be given up, it might not have to be fransferred to 2 third party,”

104, Moreover, as with U.8. Steel’s constitutional attack on the Judicial discretion to imposs
ard fix the amount of monetary penalties, its challenge to the forced divestiture provision iz
sinilatly flawed. This argrment also assumes a prospective breach of the Charter in the exercise
of this discretion and wrongly supposes that s. 40(2)(a) of the /C4 mandates an unconstitutional

result which, as explained above, do not accord with well-established legal principles,

E. Enforcement Proceedings Under Sections 39 and 40 of the [CA Do Net Satisfy Either
Branch of the #igglesworili Test

15 For all of thess veasons, U.S. Steel has failed to demonstrate that procesdings under sz, 37
ard 40 of the /C'4 are criminal or quasi-criminal in nature or, alternatively, that the range of orders

available for non-compliance under s, 40 support the imposition of true penal consequences.

106, In these circumstances, U.S. Steel cannot be viewed as a “person charged with an offence”

within the meaning of 5. 11 of the Charfer. As a result, s, 11(d) does not apply to the pmceedings':;' /
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e the case at bar. It is therefore unnecessary to consider whether the tmpugned provisions comiy

with any procedural or substantive fairness requirements imposed by s. 11(d).

17.  Any fairness requirements in the instant case are left to be determined with reference 10 &,
2(2} of the BOR, which, as more fully explained below, are only procedural in scope and only
arply to the application stage under 5. 40 of the JCA4 where rights and obligations are actually
ac judicated.

THE APPLICATION OF THE BILL OF RIGHTS TO THE ICA
F. The BOR and the Doiy of Fairness

(i} fietroduction

1G8.  The process for applications made under s, 40 of the JC4 is fair,

109, Section 40 requires that applications under that section be made to a SUPETIOT court, bt
dees not preseribe a procedure for such applications, The procedure in any s. 4( application is
governed by the rules of the court to which the application is made. As such, 5. 40 of the IC4

cEnnot, on its face, be inconsistent with 5. 2(e) of the BOR, which protects only procedural rights.

1'0.  Fairness requires three things: that a person know the case they have to meet; have zn
oppertunily t answer that case; and have the case decided by an impartial decision-maker. The
Foderal Conrts Aci and the process provided for applications under the Federal Courts Rules meet 1
that standard. .

"1, U.S. Steel alieges that ss. 39 and 40 of the ICA violate its tight to a fair hearing contrary to
5. 2(e) of the BOR and are therefore inoperative. It also alleges that ss. 39 and 40 of the IC4 are

meonsistent with the principles of natural justice and the duty of fairness,

"2, The AGC subwnits thai U.S, Steel may rely on s. 2(e) of the BOR only as it relates to the
application process under s. 40 of the ICA. Moreover, s. 2(e) of the BOR only protects procedural

righis.

13, This part of the AGC’s argument addresses the following four issues:

o

7 Deigan, supra, at p. 275
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(1) The slatus of the BOR as a quasi-constitutional document:
(iiy  The application of ss. 1(a) and 2(e) of the BOR in this case;
(i)} The application of 5. 2(e) of the BOR to 5. 39 of the JCA; and

{iv)  The application of 5. 2(e) of the BOR to s. 40 of the JCA.

(i) The BOR is Quasi-Constitutional Legislation
H4. The BOR lacks the constitutional farce and_status. of a frue constitutional instrument tike
the Charter. Absent a clear inconsistency between the impugned provisions of the /(4 and the
BOR. this Court should decline to declare that any provision of the /C4 is inconsisient with the

2R and therefore inoperative.

115 In Cier v. the Queen, the Supreme Court of Canada commented on the interplay between
the BOR and certain provisions of the Criminal Code. The Court stated where a party asks the
Court to declare provisions of a statute to be inconsistent with the BOR:

-..compelling reasons cught to be advanced to justify the Coust...to cmploy a statutory {ss
contrasted with a constitutional) jurisdiction to deny operative effect to a substantive measuro ditly
¢nacted by a Parliament’ constitutionally competent to do so, and exercising its powers in
accordance with the tenets of responsible government, which underlie the discharge of legislative
authority under the British North America Act.™

V6. In Hogan v, The Queen, Laskin C.J .. it dissent, stated that the BOR is “a hatf-way hausz
between a purely common law regime and 2 constitutional one; it may aptly be described as

quasi-constitutioral insiriment, ">

L7, In Reference re B.C. Motor Vehicle Aet, the Court referred with approval to the following
pussage from the minority reasons of Le Dain J. in R, v, Therens, which the Court stated had the
“implicit support” of the majority:

In considering the relationship of a decision under the Canadian Bii] of Rights to an issue srisingy
under the Charier, a court cannot, in my respectful opinion, avoid bearing in mind an evident fact
of Canadizn judicial history, which must be squarely and frankly faced: that on the whole, wih
some notable cxeeptions, the courts have felt some uncertainty or ambivalence in the application
of the Canadfian il of Rights because it did not reflect a clear constilutional mandats 1o make

‘ Carr v. the Oueen, 19721 8.C.R. 889 at pp. 899-900
= Hogan v, The Gueen, [1975] 2 8.0.R §7d at p- 597
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judicial decisions having the effect of limiting or qualifying the traditional sovereignty of
Parliamert,”

113, Notwithstanding the foregoing, courts have been prepared fo apply the BOR and declare
provisions in federal legislation to be inoperative in a limited number of cases where the

invonsistency between the impugned provision and the BOR was clear and unambignous, **

119. U.S. Steel bears the burden of establishing an inconsistency between the impugnad
provisions of the /C4 and s. 2(e) of the BOR. The AGC submits, for the reasons set out helow, that
U.S. Steel has failed to discharge that burden.

(Wit} [LS. Steel Can Only Rely On Section 2(z) of the BOR
120.  U.S. Steel relies on ss. 1(a) and 2(c) of the BOR.

(a}  Section 14a) of the BOR
121, Section 1(g) of the BOR protects certain rights of “individuals™ >

122, InCanadav. Central Cartage Co., the Federal Court of Appeal suminarily rejested Central

Cirtage’s attempt to rely on s 1(a) of the BOR, stating that section “applies only to individuals
wateh does not include bodies corporate.”

123, U.S. Steslis also a corporation and, therefore, it cannot rely on s. H{a) of the BOR. To the

extent thet U.S. Steel’s argurnent is founded on s. 1(a) of the BOR, it must fail.

" Reference re B.C. Moior Vehicle Act, {19857 2 S.C.R. 486 at p- 310; R v. Therens, [1985] 1 5.C.R. 613 at pp. 63E-
630

™ See for example: R v, Drybones, [1970] S.C.R. 282; Singh v. Canada [1985] 1 8.C.R. 177; McBain v. Canadsa
[ES} 385] 1 F.C. 836; 4ir Canadn c. Canada (Procureure Générale), 23 C.P.R. (4th) 129 (Que, C.A)

© 1 I is herehy recounized and declared that in Canada there have existed and shall continue to exigt whhout
di..crimination By reeson of race, national origin, colour, religion or sex, the following humen rights and fundamental
fre edoms, namely, () the right of the individual to life, Gberty, security of the person and enjovment of property, aing
tin: right not to be deprived thereof except by due process of Jaw;

3
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(b)  Section 2(¢) of the BOR

12 Section 2(e) of the BOR provides as follows:

2. Every law of Canada shall, unless it is 2. Toute foi du Canada, & moins qu’une
expressly declared by an Act of the Parliament lot du Parlement du Canada ne déclare
¢f Canada that it shall operate notwithstanding expressement  qu'elle  s'appliquera
tve Canadian Bill of Rights, be so construed nonobstant la Déclaration canadienne
end applied as not to abrogate, abridge or des droifs, doit s'interpréter et
irfringe or 1o authorize the abrogation, s'appliquer de maniére 4 ne pas
¢bridgment or infringement of any of the rights supprimer, restreindre ou enfreindre |"un
or freedoms - hercin recognized- and declared, - quelconque- des- droits -ou des -fibertés
tnd in particular, no law of Canada shall be reconnus et déclarés aux présentes, ni 4
construed or applied so as to en autoriser la suppression, a diminution
ou la transgression, et en particulier,
nulle loi du Canada ne doit s'interpréter
ni s’appliquer comme

(¢) deprive a person of the tight to a fair
hearing in accordance with the principles of
fundamental justice for the determination of

his rights and oblipations:; e) privant une petsonne du droit 3

une audition impartiale de sa cause,
selon les principes de justice
fondamentale, pour la définition de
ses droits et obligations;

125, Corporations are “persons” under s. 2(e) of the BOR and therefore U.S. Stecl may rely on

that section.”’

-

126, The 5‘chape::m” to s, 2 of the BOR provides that the right to a fair hearing applies in relation
to “any of the rights or freedoms herein recognized” (i.e., recognized within the BOR). The righ:
to the “enjoyment of property” is recognized in s. I(a) of the BOR, However, it is important i

remember that s, 2(e) of the BOR protects only procedural rights.

127, Asthe Federal Court of Appeal said in Central Cartage:

... the words "principles of fundamental justice” qualify the "right to a fair hearing” and operate:
differently from section 7 of the Charter because in that section they qualify much more
fundamental rights, namely, the "right to life, liberty and security of the person”, Consequently
paragraph 2(e) is mych narrower in scope than section 7 of the Charter in that the foriner deajs
solely with procedural faimess. [Emphasis added.]*

® Central Cartuge, supra, at p. 660; New Brunswick Broadeasting Co., Limited v, Canadian Radio-television ane

Tefecommunications Commission, [1984] 2 F.C, 410 (C.A.) at pp. 427-428
7 Sam Lévy & Associds Ine, v, Mayrand, 2005 FC 702, [2006] 2 F.C.R. 543 at para. 51

Central Cartage, supra, at p. 664, See alsp Re B.C..Motor Vehicle Aer, [1985]2 S.C.R. 486 at p. 311; Hoge, supre,
at op, 47-10 49 47-20.1
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122 Similaly, in Sam Lévy & dssocigs Ine. v. Mayrand, the Supreme Court of Canada stated:

The phrase “principles of fundamental justice™ in paragraph 2(e) of the Bill is expressly gssacistss
with the right to a “fair hearing”, while section 7 of the Canadian Charter does not create the same
connection. In the fatter case, the words “principles of fundamental justice” are assosiated with o
much: mare fundarmental right, i.e. the right to “life, liberty and security of the person.™*”

129, In view of the foregoing, a person may not be deprived of a right or freedom “recognized”
in the BOR without a fair hearing. However, a corporation, which cannot rely on the subsianive
rlshtto tﬁe enjoyment of in;c')p;rty p.r;)vided for in s. 1(a) of the BOR, may be deprived of its
propecty rights withowl running afonl of the BOR, provided that the procedure followed in

bringing about that result is fair within the meaning of s. 2(e) of the BOR.

{ty)  Section 2(e) of the BOR Does Not Apply to Section 39
130.  US. Steel alleges that ss. 39 and 40 of the JCA are inconsistent with s. 2{e) of the BGE.
The AGC subraits that the BOR does not apply to the process under s, 39 of the ICA4.

{(#)  The Minister 15 Not Empowered to Determine Righis and Obligations
I31.  Section 2(e) of the BOR does not apply to 5. 39 of the fC4 because that section. does no

provide the Minister with power to determine “rights and obligations”,

132, Section 2(e) of the BOR provides that the laws of Canada are to be construed and applies

50 88 1ot 1o “deprive a person of the right to a fair hearing for the determination of bis vights and

obiipations™. In Awthorson v. Canada, the Supreme Court stated:

What procedura] protections for property rights are guaranteed by due process? In my opinion, the
Bill of Rights guarantees niotice and some opportunity to contest a governmental deprivation ot
peuperty rights only in the context of an adjudication of that person's rights and obligzticns befoe:
a court or tribynal. [Emphasis added.] 1o

i

rights and obligations,

[ 9%

3. Section 39 of the /U4 does not provide for an adjudication of a non-Canadian investor's

134, Section 39(1) of the /C4 provides that where the Minister believes that & non-Cagadian

investor has taken action contrary to the IC4, the Minister may send a demand to the investar

™ Sam Lévy & Assoeids ne, v. Mayrand, supra, at para. 46
% duthorson v, Canoda {Attorngy Generaf), 2003 SCC 39, [2003] 2 S.C.R. 40 at para. 42



requiring it to cense the contravention, remedy the default, show cause why there i5 no

contravention or. in the case of undertakings, justify any non-compliance,

135, Pursuant to s. 39(3} of the IC4, the Minister’s demand must indicate the “nature of the
preceedings that may be taken under this Act against the non-Canadian invester to whom it is ser
in the event that the non-Canadian investor fails to comply therewith,” However, neither the
Minister’s demand, nor the Minister's view regarding whether or not the demand has been

- cormplied with, are determinative of any person’s rights or obligations. _ _ . .

135 If the Minister is of the view that an investor’s response fails to comply with a demand, 2n

apolication an bebalf of the Minister may be made to superior court pursuant fo s. 40 of the €A,

137, Tt is only where, pursuant to an application under s. 40, a superior court concludes that: (1)
the Minister was justified in sending a demand; and, (2) the non-Canadian investor or other person
ha; failed to comply with the demand, that the superior court may determine the rights and
obligations of & party to whom a demand has been made and issue an order thal may have an

inipact on, among other things, the right to the enjoyment of property.

138, In short, s. 2{e) of the BOR is incapable of applying {0 s. 39 of the JC4 becauss nothing
thi acews under that section amounts to an adjudication of U.S. Steel’s rights and obligations by
@ uourt or tribunal. There is equally no deprivation to U.S. Stee! occasioned by the Minister™s
miking of a demand under s. 39. By including s. 39 in the ICA, Parliament has given iavestors a
first opportanity to be made aware of an issue and address it, before resort is had, if necessary, o

an adjudicative process under s. 40 of the JCA,

138, The process under 5. 39 is simply a statutory prerequisite to the Minister’'s ability to male
an application under 5. 40; that process does not Jead to a legal determination of rights and
obligaiions by the Minister, This is readily apparent from the fact that & 40 is not 2 Judicial
reiew of a Ministerial decision made under s, 39. Rather, it is a de novo proceeding. This Court,
and not the Minister, is vested with sole jurisdiction for adjudicating matters of alleged non-

compliance and ordering remedies where appropriate,
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10. In Commissioner of Competition v. Air Canada'™, the Quebec Court of Appeal considered
whether s, 104.1 of the Competition Act should be declared inoperative because it was corrirary o
s. 2(e) of the BOR. Section 104.1 allowed the Commissioner to issue an order prehibiting certam
persons from engaging in anti-competitive conduct. Orders under . 104.1 had an. mitial term of

20 days and were renewable for twa 30-day periods.

14 . The Commissioner argued that the principles of natural justice had no application o s

10:+.1 because orders under.that section were temporary and did not resultin.a final determination .

of 1ghbts and obligations.

142, The Court rejecied that argument. It held that procedural guarantees apply only in respect
of *final decisions™, which are decisions that have “an immediate and direct effect on a party”, %
Hewever, the Court found that orders under s. 104.1 were final decisions given that, under s.
10:1.1, the Commissioner could “prohibit™ a person from engaging in anti-competitive condues 2r
“require” a person to take sieps to prevent injury to competition. It held that a person subject to &

8. 04.1 order would be required {o alter their conduct upon the issuance of the order,'®

143, The same is not true under s. 39 of the /CA4. That provision does not authorize the Minigter
to issue orders, Moreover, as noted abave, only a superior court hearing an application under z. 40
of the JCA can determine & non-Canadian investor’s rights and obligations and issue an order

reC Wiring it to take some action.
144, Inthe result, the AGC submits that s. 39 of the JCA is not subject to s. 2{e) of the BOR.

(w)  The Process for the Adjudication of Rights and Obligations Under Sectivn 49 i=
Fair

€a)  “fair hearing in actordance with the principles of fundamental justice?
143, Section 2(e) of the BOR guarantees a person “the right to a fair bearing in accordance with

the: principles of fundamental justice for the determination of his rights and obligations”.

" dir Conads, supra

A . UL AU oA i
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145, In Duke v. The Queen, the Supreme Court stated as follows:

Under s. 2(2) of the Bill of Rights no law of Canada shall be construed or applied so as 1o deprive
him of "z fair hearing in accordance with the principles of fundamental justice™ Without
altempting to formulate any final definition of those words, 1 would take them to mean, generally,
that the tribunal which adjudicates upon his rights must act fairly, in good faith, without bias snd
in a judicial temper, and must give to him the opportunity adequately to state his case,’™

t47.  The term “fundamental justice” in s. 2(e) of the BOR is equivalent to natura! Justice and

procedural fairness.'®
148. At its heart, fairness requites that a person know the case against them; be provided with an

opporlunity to answer that case; and have that case decided by an impartial decision-maker, 'S

149, However, the content of faimess is variable. The Baker factors animate and give Meaning

to the fairness standard in various contexts. 'Y’

130.  In two recent cases, courts have applied the Baker factors in détermining the content of

procedural faimess under s. 2(e) of the BOR.'™

131, Before embarking on a Baker analysis, it bears noting that applications under s. 40 of the
ICA must be made to a superior court. While s. 40 provides that proceedings under that section
ar: 5 be initiated by way of an application, it does not prescribe the procedure for such
applications. The procedurs for s, 40 applications is governed by the rules of the superiar cours o

which the application is made,

132, Superior courts represent the “gold standard™ with respect to fairness, in terms of the
I partiality requirement, as well as the requirement that persons subject to state action know the

case they have te meet and be provided with an opportunity fo meet that case. Indeed, as the

2 Ibid, ot para. 78

* Ibid. at para. 80

™ Dukev, The Quesn, {1972] S.C.R. 917 at p. 923

* Bell Canada v. Canadiay Telsphone Ermiployees Association, 2003 SCC 36, [2003] 1 §.C.R, 884 Hogg, supre, st
p, 37-20

% Duke v, The Quazn, [1 G721 S CR. 917 atp. 923

V7 Boker v, Canada (Min of Citizenship and Immigration), 19997 2 S.C.R. 817 at paras. 2128

" Lavaltee, supra, at pars. 200 (Alberta Bill of Rights); CA.R. v. Westerit Canadion Coal Cerporation (2007) F.0,

371 at para. 33. Sez alse, Commission of Competition v. Canada Pipe Company Ltd., 2003 Comp. Trib. 15 2t paras.
5253
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Suoreme Court of Canada has stated, “principles of procedural faimess...govern all judicial

proceedings in this country, ™%

153, Reliance on Baker in the case at bar is therefore somewhat anomalous in the senss that
Baker is concerned with fairness requirements in the administrative hearing context and not the
Judicial hearing context which is presumed to comply with procedural fairness.''® Indeed, the
level of fairness afforded by judicial proceedings exceeds any faimess requircments imposed by
- Beker. That said, as the application.of the. Baker factors.demonstrates, the process-provided in-the
Federal Courts Rules for applications under s. 40 of the /CA more than satisfies any falmsss
requirements required on a Baker analysis, assuming that a Baker analysis is even appropriate in

the: context of judicial proceedings.

{b)  Application of the Baker Factors
154, Having regard to the Baker factors, the content of the duty of faimess in an application

under s. 40 of the /CA is in the medium range.

Factor | - pature of the decision made and the procedures followed in making it

155, A decision under s. 40 of the #C4 would be made by a superior court based on its findings
of fact and law, following the headng of an application. Such a decision would result i »
deermination of an investor’s legal rights and obligations. The procedure followed by the caust
would be as set out in its rules relating to applications, which are typically summary proceedings.
with fewer procedural rights than, for example, matters that proceed by way of an action. This

futor suggests a significant level of procedural faimess.

Factor 2 - the role of the particular decision within the statutory scheme

I56.  Vith respect to the second factor, the Supreme Court in Baker said:

The role of the particular decision within the statutory scheme and other surrounding indications
in the statute help determine the content of the duty of fairness owed when a particiiar
administrative decision is made, Greater procedural protections, for example, will be requived
witen no appezl procedure is provided within the statute, or when the decision s determinative of
the issue and further rerquests cannot be submitted.’!!

——

" United States of Amuerica v. Cobb (2001), 152 C.C.C. (38) 270 (5.C.C) at para. 32
" Buker, supra, at parz, 23
1Y 1hid, at para. 24
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155, Decisions of the Federal Court are not protected by a privative clause. They may be
aprealed to the Fedsral Courr of Appeal, where the the standard of review on questions of law is

cor ectness and lor all other questions is palpable and oveniding error.'

I15¢.  In the present case, the Minister concluded that U.S. Steel’s acquisition of Stelco was
likedy to be of net benefit to Canada and gave his approval for the acquisition to proceed. The
Minister considered the undertakings given by U.S. Steel, among other things, in reaching thet

. conclusion. . - e e

159, With the Application under s. 40 of the JCd, the Minister seeks to enforce two of thase
undertakings. The Court’s “decision within the statutory scheme” will be to further the Minister's

gonl of enforcing the undertakings.

Factor 3 - the importance of the decision to the individual affected

16).  The Court in Baker indicated that the importance of the decision to the individual affected
is “*a significant factor affecting the content of the duty of procedural faimess™.'? Similarly, the
Supreme Court has stzted that “the stringency of procedural protection i directly proporticnal Lo
the importance of the decision to the lives of those affected and the nature of its impaci on

themn, !4

Iol.  Corporations facing potential economic consequences as a result of a decision, particwlarty
in the context of regulatory regimes, are not entitled to the same level of procedural faimess ag
individuals who face & decision which may have an impact on their reputalion, standing in the

G0 Tumunity or ability 10 earn a livelihood.

162.  In Ciba-Geigy Conada v. Patented Medicines Prices Review Board, Ciba-Geigy songht
julicial review of the Board's decision not to provide it with certain disclosure. The Federal
Court described the issue before it on judicial review in the following terms:

Both parties agree that the doctrines of faimess and natural Justice apply here. The guestion i
whether, in the circumstances of this case, CIBA is only entitled 1o the documents which the
Board intends o rely on at the hearing, or whether CIBA is entitled to all "the fruits of the

" Canada v, Steatec fne., 2008 FCA 285 at para. 6

S Baker, supra, at para. 23
" Congrégation des témeins de Jshovoh de St-Jérome-Lafontaine v. Lafontaine (Village), 2004 SCC 483 a3 para, &
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investigation” of Board staff, as provided in R v. Stinchcombe, [cite omited].'"

163.  In dismissing Ciba-Geigy's epplication, the Federal Court distinguished the siiuation
hetiore the Board from that before the Ontario Human Rights Board in Ontario (Fhonan Righss
Corumission) v. Ontario (Northwestern General Hospital) (“House™''®, a case in which
Stirchcombe was applied in a civil context. The Court found that one of the reasons that brosd-
ranzing disclosure was ordered in House was the seriousness of the allegations of racism in issus —

those allegatmns h;.vmg lhe ‘potential, if made out, to ruin raputatmns and caat a pall over the

futire career proapects of anyone found to have so discriminated.” """

162, The Court contrasted this with the impact for Ciba-Geigy if the Board found that it had
hereed excessive prices. It held that such a finding could cost Ciba-Geigy approximately 520
million and have an impact on the public and commercial reputation of the company and the
personal reputarions and careers of its officers, directors and employees. However, the Count
fovnd that “this is‘ nlways a potential result of economic regulation.”"® The Court also goted that
“[tIribunals charged with regulating economic activity have not had placed on them the same higl

standards as tribunals dealing with personal individual rights™."?

153, Inupholding the Federal Court's decision, the Court of Appeal stated:

Thers are admittedly secious sconomic consequences for an unsuccessinl patentes at 2 5. 53
hearing, and 2 possible effect on a corporation’s reputation in the marketplace. But as McKeows
1, found, the administrative tribunal here has economic regulatory functions and has no power to
affect human rights in 5 way akin to eriminal proceedings.”

165.  In Sheriff v. Canada, the Federal Court of Appeal considered the extent of disclosure
required n the context of a disciplinary proceeding relating to the conduct of certain trusiees in
baxkruptcy, The trustees faced the possibility of having their licences suspended and injury te
their professional reputations. In distinguishing between cases involving consequences of thai sor

and economic or regulatory cases, the Court stated:

" Ciba-Geigy Canada v, Patented Medicines Prices Review Board, [1994] 3 F.C. 425

He fHuman Rights Commission) v. Ontario (Board of fnqmr:y info Northwestern General Hospital) {1993),
{4th) 279 (Om. C.L {Div. LY

" CJBA -Gelgy, supra, Bt para. 21

R Thid,

" 1bid at para. 23

' Cibe-Gelgy Canadav. Patentad Medicines Prices Review Board, (2003), 56 C.P.R. (3d) 377 (F.C.Ay at pare. §

LN
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While both CIB4 and D & B involve potential economic hardship for the appellant companics,
neither case involves the individual's right to work or profcssional reputation. The interests of thz
appellants in these cases do not parallel those of the accused in a criminal proceeding; theretore. a
lower level of disclosure was appropriate, i

67. A decision under . 40 of the JCA involves potential economic hardship on a non-Canadian

bl

invastor's economic interests. However, it does not give rise io the sort of dire consequences as.
for example, an adverse decision by a professional disciplinary committee or a human rights

tribwnal, which may ruin reputations, cast a pall over future carcer pmspccta or 1mpmr an

individual’s abxht} {o eam z livelihood.

163.  Moreover, in considering the “importance of the decision” under 5. 40 of the ICA, i is
imoortant to bear the notion of proportionality in mind. In that regard, it is noteworthy that fur
investors from World Trade Organization countries such as the United States, only investments
involving the acquisition of assets valued at $312,000,000 or more arc reviewable under the
47 As @ consequence, applications under s. 40 of the JCA will always invoive very
swystantial entities. That fact is important to bear in mind in considering the importance to o

imestor of the possibility that it may be ordered to pay a monetary penalty under 5. 40 of the JC4.

169,  In view of all of the foregoing, it is submitted that this factor — the importance of the

dezision to the individual affected — suggests a less content-rich level of procedural fairness.

Factors 4 and 3
170.  Beker factor 4 (the legitimate expectations of the person challenging the decision) and

factor 3 (the choice of procedure made by the agency itself) do not apply in this context.

'} Sherifi'v. Canada, [2007] 1 F.C.R. 3 (F.C.A.) at para. 30

! The threshold of $312 million for WTQ investors applies in 2009. {t changes each year according to a formulz in
suascetion 14.1(2) of the JC4. In addition, lower thresholds apply to investments by non-WTQ investors and fo
i sestiments in the cultural sector. For non-WTO Investors and investments in the cultural sector the threshold is 15
m Hion for direct investrnents and $50 million for indirect investments (subsections 14 (3) and (4) and 14, 1{5) of the
IC Ay, For invesuments in the cyultural sector a review can aiso be ordered by the Goveror In Council regardiess o7 the
vilue of the assets. (/C4, section 15),
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() Concluzion Re: Baker Factors
171, It is submitied that the content of the duty of fairness in an IC4 s. 40 application is in the
redium range. However, translating a level of fairness in a way which is measingful requires
consideration of the demands of a party seeking fairness, In simple terms, what do they sav is

req uired in order for the process to be fair?

172, In that regard, in Commissioner of Competition v. Canada Pipe Company Ltd, after
- canvassing the Bouker factors and-coneluding that-the.content of-the-duty of fairness.in. that casz.
wa: “significant”, Blanchard J. stated:

It serves no usefu! purpose to further define the “content of the duty of faimess™. It is rather mors
useful to 2pply the “right to a fair process™ as expressed above to the varipus issues raised by the

. . . . . . a3
parties to determine whether Canada Pipe's right to procedural fairness has been violated., l

17 U.8. Steel submits thai:
(a) The ICA does not allow it to make full answer and defence or allow it to know the

124

case 1t has to meet; " and

(b) That ss. 3% and 40 are contrary to s. 2(e) of the BOR in that they are vague and {ail
to provide investors with any legal puidance regarding the conduct that is

proscribed and the conduct which gives rise to the defence of justification, '™

171, 11.8. Steel asseris that “the right to make a full answer and defence has been explicitiy
rec ogmized in the context of the section 2(e) of the Bill of Righis™. In support of that position, 1.5,

Steel cites the trial decision in R, v. Duke,'s

a criminal case which was overturned by the Cniaric
Court of Appeal.™ The other cases cited by U.S. Steel in support of its “{ull answer and defence™
argument are aiso criminal cases, involving murder, sexual assault, impaired driving, and breach

of theft, trust and {raud.

** 3003 Comp. Trib. )5 at para. 53

' 1) 8. Steel’s Memorandum of Fact and Law (“U.8, Steel’s Memorandum”™) at paras. 66-88
' 11 £, Stesl’s Memorandum, paras, 89-96

8 8. Steel’s Memorandurm &t para. 75

T R v, Duke, (1971), 4 C.C.C. (2d) 504 (Om. C.A.), aff'd, [1972] S.C.R. 917
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175, The AGC submits that the right to make “full answer and defence” is unique to crimina!
preceedings and {s not engaged by proceedings under the ICA.  U.S. Steel’s “know the case

meet” argument is addressed below.

{@) The Federsl Court’s Application Process is Fair
175.  Faimess requires that a person know the case against them; have an opportunity to answer

th: t case; and have that case decided by an impartial decision-maker.

1. The Federal Conrt is an i_hl.p:'arti'::a.l‘-f.l;;is;ion maker

177, The independence and impartiélity of Federal Court judges is constitutionaily entrenched
ani beyond question. As the Supreme Court has noted, “[STuperior courts, by viriue of their role
as courts of inherent jurisdiction, are constitutionally required to possess objective guarantees of

both individual and institutional independence.™*

2. U.S. Steel knows the case it musi mect
The Federal Court Act and Rules

178.  The jurisdiction, powers and procedures of the Court are set out in the Federad Couris
130

A"t and the Federal Couris Rules,"™® which apply to all Federal Court proceedings.

139, Part 5 of the Ruley governs proceedings brought by way of application.

150, Rule 301 requires, among other things, that applications include: a precise statement of the
re fef souglt; a complete and concise statement of the grounds intended to be argued, including s
ve‘erence to any statutory provision or rule to be relied on; and, a list of the documentary ¢vidence
to be used at the hearing of the application. On July 17, 2009, the AGC filed the Applicaiion in

accordance with Redes.

11, Rule 306 provides within 30 days after issuance of a notice of application, an applicant
shali serve and file its supporting affidavits and documentary exhibits. On August 13, 2009, the
AT served the Affidavit of Richard Lajeunese on U.S. Steel.

'* Ocean Port Horel Lid, v. Brisish Columbia, [200112 S.C.R. 78] at paras, 22-23
‘f" Federal Courty Ao, R.S.C, 1925, ¢ F-7
" Fedearal Cotrts Rules, SOR/98-106 (“Rades ")
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[

82. Going forward, U.S. Steel will have an opportunity to file evidence,”' including expert

evidence if it wishes and to cross-examine Mr. Lajeunese.'™

183. Pursuant to Rule 309, applicants are required to serve respondents with their application
zaccrd which must include their memorandum of fact and law. The AGC will provide U.S, Steel
witt, its spplication record in due course. U.S. Sieel will then file its application record

ultiznately will have an opportunity to make oral argument.

184, For the reasons set out sbove, the process preseribed for applications under the Rudes,

enasles respondents to applications, like U.S. Steel, to know the case they have to meet.

U.S. Steel Does not Reguire Additional Disclosure to “Know the Case it bas to Meet”

185, US. Steel suggests that it will not know the case it has to meet upless it is given
Syinchcombe-level disclosure. U.S. Steel canvasses a number of authorities from the human rigiits
an¢. disciplinary contexts in support of its “right to know the case to meel” argument. These cases
are mot relevant in this context. As noted above, in denying Stinchcombe-level disclosure it
eccnomic/regulatory cases, courts have distinguished those cases from human rights and

dis:iplinary cases,

186.  In Commissioner of Competition v. Canada Pipe Company Ltd., Canada Pipe, relying on 5.
2¢) of the BOR, brouglt a motion seeking to have the Competition Tribunal’s rules declared
inconsistent with paragraph 2(e) of the BOR. Canada Pipe alleged that those rules “violatefd] the
e di alteram partern rule that protects the right io know the case one has to meet.”"** In rejecting
{2t argument, the judicial member of the Tribunal, Blanchard J. stated:

The case that Canada Pipe must meet is set out in the Application and is supported by the
documnents listed in the disclosure statement. Canada Pipe is asking for additional documents that
may serve to holster its own case, which has little to do with the case it musi raeet. The
Comsmissioner’s case must be based on documents included in the disclosure slatement, and 10
others. [emphasis added.}'™

187.  To similar effect, in Ciba-Geigy, the Federal Court concluded that:

uAl Rule 307

32 ihede 308

"3 Canada Pipe, supre, &t par. 56
" [bid, at para. 53.
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The obligations concerning disclosure imposed by the doctrine of fairness and natural justice are
met if the subject of the inquiry is advised of the case it has to meet and is provided with all the
documents that will be relied on.™*

188.  Inacase under s. 40 of the /C4, the case an investor must meet is the case brought forward
by the AGC on behalf of the Minister.

185, In Central Cartage, the Federal Court of Appeal addressed the argument that the denial of
full disclosure in an enforcement proceeding under FIR4 was inconsistent with s. 2(e) of the BOR,
albeit under a different legislative scheme.® In Ceniral Carfage, the company Had béen réfiised
acczss 1o Cabiner documents which were subject to s. 36.3 of the Canada Evidence Act. Centrat

Cartage alleged that s. 36.3 violated its BOR s. 2(¢) nghts,

19C¢.  The Court heid that that Crown privilege against discovery of Cabinet confidences was not
ousted by s. 2(e) of the BOR. 7' The Court also stated that:

1 {ail to ser how, given the limited scope and purpose of the section 20 proceeding, the operation
of a section 36.3 centificate infringes the respondents’ gnarantee of a fair hearing under paragraph

2(e). Especially so, when, at the main hearing under section 20, respondents will be able to
advance any argwanent they think relevant incliding asking the Court to draw any inferernee which

arises from vhe lack of documents requested by the respondents and protected bv the section 36.3
certificate. [Emphasis added.]™

19:,  Mindful of the difference between the FIRA4 and the ICd, the AGC submits that the
Court’s statements regarding the application of s. 2(e) to FIRA proceedings apply in this case.

3. .5, Steel has not shown how the process under the Rules is deficient
1%2.  Other than a general allegation regarding the right to know the case they have to meet, U.5.
Sicel provides no indication as to how or in what manner the process provided for under the Ruizs

is deficient in allowing 11 to know the case it must meet,

193, In Commissioner of Competition v. Sears Canada Inc., a case before the Competition
Tr bunal in which the Commissioner alleged that Sears had engaged in misleading advertising.

Sears sought broad-ranging discovery claiming it was necessary to enable it to know the casz it

"* Ciba-Geigy, supra, at para. 32, affd (2003), 56 C.E.R, (3d) 377 (F.C.A.)
% Central Cartage, supra
137 rbfld at pars, 43

"8 1hid, at para. 44
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hed to mest. In dismissing Sears’ motion, Dawson I, a judicial member of the Tribunal, as sie
thes1 was, stated:

The disclosure provided by the Commissioner in his pleadings and disclosure statement and in tha
documents and will-say statements to be provided has not been shown to fal] short of disclosing to
Sears the case it has to mest. The affidavit filed in support of Sears’ motion for discovery vwias
sworn by a lawyer with the firm of solicitors representing Sears in this matter. It was conffed
ta describing the procedural steps in the investigation which led to this application and in this
application. The affidavit did not focus on specific information or documents said to be necessary
far the defence of the application, did not state that Sears is unable te obtain this information
without discovery, did not allege any actual unfairness if Sears has to proceed to hearing without
specific evidencs, 2iid did W6t dédl With the defdy or expense Which Would flow from grunting e
requesied discovery. These are things which in my view are relevant considerations when
assessing whether discovery is warranted by the circumstances.'™
192, In Canada Pipe, the company brought a second motion, in which it sought discovery of the
Co nmissioner of Competition. In dismissing the motion, after stating that the test articilated by
Dawson J. in Sears was helpful in deciding whether further discovery should be orderzd,
Blenchard J. stated:

The onus is on Canada Pipe, hawever, to establish the evidentiary basis for the order sought. The
evidence must not only focus on specific information or documents said to be necassary for ths
defence of the Application, but also establish any actual unfairmness in having to proceed without
the information.""

195, In dismissing the appeal of that decision, writing for the Federal Court of Appedl,
Rohsiein J. as ke then was, stated:

The appellant argues that denial of production in this case results in faimess being sacrificed for
expediency. However we have not been shown that any actual unfaimess results from the desision
of Blanchard J. to deny the further production sought by the appellant.™

195,  In the present case, U.S. Steel has provided no clear indication, let alone evidence, as 1o

ho'w the pracess provided for under the Rules is deficient in enabling it to know the case it must

meet.

197, It is imporiant fo recall that the issues in this case revolve around two undertakings which
U.5. Steel drafied in the first instance.'”” In essence, the AGC has alleged that U.S. Stes! hus

fai ed to abide by these undertakings because it failed 1o produce the required amount of stezlin a

' Jomumissioner of Competition v. Sears Canada Inc.,(2003), 24 C.P.R. (4th} 534 (Comp. Trib.) at para. 1§
5911004 Comp. Trib 2 at para, 53
4004 FCA 76 ot para. 5

"5 misumesse Affidavit at para. 28
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apecified time frame and because it has failed to maintain the requisite level of smpioyment.
The se undertakings, relating as they do to the business operations of U.S. Steel, concern mattars

about which U.S. Steel has a much greater knowledge than the AGC.'#

198, In view of all of the foregoing, the proposition that U.S. Steel does not know the case it has

to neet is simply untenable.

4. U ‘Steei wﬂl have a meaningful opportumty tu make Its case

19¢,  The pmcess undf:r the Rules for applications prowdes reslaondv:nts wﬂh a meanm“f“u!

opporfunity to rake their case.

200,  Under the Rules, respondents have an opportunity to file affidavit evidence, to cross-

excmine the applicant’s affiant, o file written submissions and to make oral argument.

20'. Moreover, under the Rules, the Court has the ability to add elements to the application
prccess iF it considers it appropriate. For example, the Court can order the trial of an isane™! and
has the power, in special circumstances, to authorize a witness to testify in court in relation fo 4

iss1¢ of fact raised in an application.'”

200, In view of the foregoing, the AGC submits that U.S. Steel will (and does) have an

opportunity to make their case.

{(vi)  No Void for Vagueness Under Section 2(e) of the BOR
203, .S, Steel contends that ss. 39 and 40 of the JC4 are void for vagueness contrary to s. 2{z]

of the BOR. However, that argument fails both at law and on the facts.

204, Tt fails at law becauss void for vagueness is a substantive protection afforded by 5. 7 of the
(Charter which has no application to corporations. Accordingly, the Applicants cannot avail

themselves of this argument.”é Furthermore, 5. 2(g) of the BOR is lmited to procedurai

e

YW N.R. v, Wastern Canadian Coui Corporarion, supra, at para, 42
" Rulz 107
" Rz 316
¥ Imuin Toy Led. v, Quebec (Atiorney General), [1989] 1 S.C.R. 927
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suarantees of a fair hearing; it does not extend to substantive protections that limit the content of
whet Parliament may enact.
205. TIn the alternative, if it is determined that a void for vagueness claim may be supported

under 5. 2(e) of the BOR, it is submitted that ss. 39 and 40 of the JCA are not vague; rather those

provisions arc clear and unambiguous.

fvi))  No, S;zbsfantwe Protecrmns Under Section 2(e) oj' the BOR

20¢. The guarantee of the “principles of fundamental justice” under s. 2(e) of the BOR does o
have a substantive component, unlike s. 7 of the Charter.'"" Indeed, U.S. Steel acknowledges that
sourts have interpreted the principles of fundamental justice in s, 2(e) as being limited to
procedural righis exclusively,'*® However, it then argues that “[ijt would be incongruous o
cor clude that the “principles of fundamental justice” under the Charier protect Canadians...fiom
vague and arbilrary laws whereas...the same phrase in the Bill of Rights offers no such

prctection”.'” In Reference Re. B.C. Motor Vehicles Act"™?

, Lamer J., as he then was, explained
that the basis for this difference is that the words “principles of fundamental justice™ in s. 2{e} ae
guittified by the words “a fair bearing”, which limit their application:

In section 2(e) of the Canadian Bill of Rights, the words "principles of fundamental justice” were
ptaced explicitly in the context of, and qualify a “right to a fair hearing". Section 7 of the Crarter
does nat create the same context, In section 7, the words "principles of fundamental justice” are
placed in the context of, and qualify much more fundamental rights, the “right to life, liberty and
security of the person”. The distinction is important.

207, Given those limiting words, it is clear that Parliament did not intend the protections
offered by s. 2(€) to extend o substantive limitations on the content of federal legislation, That s.
2(¢) is limited to the procedural protections encompassed by natural justice and the duty of
faimess has been the consistent position of the Supreme Court of Canada both before and after the

enactment of the Charter,'!

T Canade (Aitorney General) v, Central Cartage Co., [1590) 2 F.C. 641 at p. 664

'“’f U.S. Steel's Memorandurn at para, 90

11,8, Sieel's Memorandum at pera. 92

1119851 2 S.C.R 486

S Bell Carada v. Canadian Telephone Employees Association, {20031 1 8,.C.R. 884 at para, 28; Duke, supre; Eingh
v. Minisier of Employment and Immrgranon, [1985] | S.C.R. 177 at para. 57; Pearlman v, Manitobe Luw Secier
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- (vifé) Section 40 af the ICA is Clear and Ulzambfgi?ods ”
20¢. U.S. Steel contends that it is unable 1o determine whether its conduct fails within the scope
of 5. 40 of the IC4 and in particular: (1) what constitutes failure to comply with a Ministeria!
emand; (2) what constitutes non-compliance with an undertaking; and (3) what constitutes a

jusuification for non-compliance with an undertaking.

20%.  The Supreme Court of Canada has explained that the vagueness doctrine does not requiis
tha: legislative. language. he. perfectly ceitain and_precise.'™ The_constitutional standerd. of |
leg slative precision is whether the impugned provision provides “an adequate basis for legal
detate™'® This means that there must be a manner of “remching a conclusion as to [the

prcvision’s] meaning by reasoned analysis applying legal criteria.”!*

210, The AGC submits that s. 40 of the JC4 meets this standard.

21", The IC4 provides three ways that an investor can demonstrate that it did comply with a
dernand: (1) by showing that it remedied the default; (2) by showing that there is no contravention;

or:3) in the case of undertakings, by justifying any non-compliance therewith.

211 None of the three hases for complying with the demand listed above is vague. The first
two can be determined by simply applying the facts to the undertakings and the response. The -
Court must determine whether on their wording, in light of the facts pleaded, 1.8, Steel complizd
wirh its undertakings. The Court will make its determination on an objective basis, based on the

civil standard of proaf. No vagueness arises. —

213, With respect to that third besis - justifying non-compliance - the Court is not given
unetierad discretion in determining what will constitute an acceptable justification; on the

cantrary, it is obliged tw assess whether the non-compliance was: (1) justified in accordance with

Juc'icial Commitive, [1991] 2 8.C.R. 869 at pp. 882-883; and Jisiak v. Canada (Minister of Justice), [1992] 3 SR
63] at n.656.
:5 . v Nova Scotie Pharmaceutical Sociery, [1992] 2 S.C.R. 606 at pp. 635-636 and 638-650
" Ihid.
B0 el
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she guidelines issued by the Minister”™ on the basis that it was “clearly the result of factors
bevomd the control of the investor”; or (2) justified having regard to the purpose and scheme of the
IC4.% In either case, there is ample basis for amriving at the meaning of an acceptabls

just fication based on reasonsd analysis applying legal criteria.

IV, ORDERSOUGHT

214, That the Motion be dismissed with costs.

AL OF WHICH IS RESPECTFULLY SUBMITTED.

Daied at the City of Ottawa, in the Province of Ontario, this 4th day of December, 2009.

o
ol .sw;% fetody G fidfnsth
P .
A\ e
_é:sn/@%ﬂhm

I sica DiZefza /[ . Mak Binnie

Crunsel for the Attorney General of Capada

155 Saction 38 of the /CA authorizes the Minister to issue guidelines “with respect to the application and administreticn
nf zy provision of [the] Aet or the regulations™, In 1985 the Minister issued a guideline thet provides in part:
- plans and undertakings are based to some extent on projected circumstances and the menitoring of &
irvestor's performance will recognize this factor. Where inability to fulfili a commitment is clearty the resul:
N of factors beyand the control of the investor, the investor will not be held accountable.
% Nova-Scotia Pharmaceytical, supra, at pp. 647-648
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APPENDIX “A”

| PART VI

FEMEDIES, OFFENCES AND

PUNISHMENT
M aisterial demand

39. (1) Where the Minister believes that a
"y nbi-Caiiadian, contrary to thisA¢t,  —

{1} has failed 1o give a notice under section 12
ot ‘ile an application under section 17,

{2 1) has failed to provide any prescribed
information or any information that has been
rec uested by the Minister or Director,

(b has implemented an investment the

settion 16, 24, 25.2 or 25.3,

{c) has implemented an investment on terms
an:d conditions that vary materially from those
cotained in an application filed under section
17 or from any information or evidence
provided under this Act in relation fo the
imvestment,

{d has failed to divest himself of control of a
Caznadian business as required by section 24,

(d.7} has failed to comply with an undertaking
given to Her Majesty in right of Canada in
accordance with an order made under section
254,

(<1.2) has failed to comply with an order made
unier section 25,4,

(¢; has failed to comply with a written
undertaking given to Her Majesty in right of
Cenada relating to an investment that the
M nister is catisfied or is deemed to be satisfied
is ikely to be of net benefit to Canada,

‘misEeirdemenre & intentiond nmmon-

imolementation of which is prohibited by

PARTIE VII

SANCTIONS, INFRACTIONS ET PEINES

Mise en demeure du ministre
39. (1) Le ministre peut faire émettre une

Canadien qui, selon lui, a, contrairement a la
présente foi, selon le cas :

a) fait défaut de déposer ’avis mentionné a
Varticle 12 ou la demande d’examen
mentionnée & article 17;

a.l} omis de fournir les renseignements prévus
par réglement ou ceux exigés par le ministre ou |
le directeur;

b) effeciué un investissement en contraveniion
avec les articles 16, 24, 25.2 ou 25.3;

¢) effectué un investissement selon des
modalités qui sont substantiellement différenizs |
de celles que contenait la demande d’examen |
déposée en conformité avee I"article 17 ou des
autres renseignements ou éléments de preuve |
fournis en conformité avec la présente loi &
Pégard de I"investissement;

d) fait défaut de se départir du contrdle d"une
entreprise canadienne comme I'exige article
24;

d.I) omis de se conformer 4 tout engagement
pris envers Sa Majesté du chef du Canada

conformément au décret pris en vertu de :
Particle 25.4; i

d.Z} omis de se conformer au décret pris en
vertu de 1’article 25.4;

e) fait défaut de se conformer & ['engagement l




einm

L)

(f) has faled to comply with any other
provision of this Act or with the regulations, or

{g) has emered into any transaction or
ammgement primarily for a purpose related to
this. Acl,

the Minister may send a demand to the non-
Canadian, requiring the  non-Canadian,
forhwith or within such period as is specified
P the demand, to ceasethe-contraventivn, 1o
ramiedy the default, to show cause why there is
no contravention of the Act or regulations or, in
the case of undertakings, to justify any non-
cornpliance therewith.

Ministerial demand

{2) It the Minister believes that a person or
an entity has, contrary to this Act, failed to
coiaply  with a  requirement to provide
information under subsection 25.2(3) or 25.3(5)
or falled to comiply with subsection 25.4(3), the
Minister may send a demand to the person or
eniity requiring that they immediately, or within
any’ period that may be specified in the demand,
ceise the contravention, remedy the default or
show cause why there is no contravention of the
Act.

{oatents of dernand

(3) A demand under subsection (1) or (2)
shall indicate the nature of the proceedings that
mey be taken under this Act against the non-
Canadian or other person or entity to which it is
sent ity the event that the non-Canadian, person
or antity fails to comply with the demand,

R.3., 1985, ¢. 28 (Ist Supp.), s. 39; 2009, c. 2,
. 1460,

INew undertaking
39.1 If the Muuster believes that a non-

Canadian has failed to comply with a written
undertaking given to Her Majesty in right of

derit envers Sa Majesté du chef du Canada qu’i!

a pris & ’égard de investissement au sujet
duquel le ministre est d’avis ou est réputé &ire
d’avis qu'il sera vraisemblablement &
I’avantage net du Canada;

J) fait défaut de se conformer & une autre
disposition de la présente loi ou des réglements;

£) proceédé & une opération OU 4 un arrangement
_dang.un but 1i¢ & la présente loi. - ... .

La mise en demeure exige du non-Canadien, do
metire fin, immédiatement ou & I'intérieur du
délai qu'elle précise, 4 la contravention, de se
conformer a la loi ou aux réglements, ou de
démontrer qu'ils n’ont pas été violés ou, dans iz
c¢as d’un engagement, de justifier le défaut.

Mise en demeure

(2) §%il estime gu’une personne Gu une upité
a, contrairement 2 la présente 1o, omis de se
conformer soit 4 une demande de
renseignements faite en vertu des paragraphes
25.2(3) ou 25.3(5), soit au paragraphe 23.4(3),
le ministre peut envoyer unc mise en demeurs
exigeant de la personne ou de I'unité que, sans
délai ou dans le délai imparti, elle metie fin 4 1a
contravention, elle se conforme & la présente iod
ou elle démontre que celle-ci n’a pas &té vioiée.

Contenu de la mise en demeure

(3} La mise en demeure fait état de [a nature
des poursuites judiciaires qui peuvent &ire
instituées en vertu de la présente loi contre 1z
non-Canadien, la personne ou I'unité & qui zlle
est adregsée s'il omet de s’y conformer.

L.R. (1985), ch. 28 (1 suppL.), art. 39; 2009,
ch. 2, art. 460,

Nouvel engagement




Minister is satisfied or is deemed to be satisfied
is .ikely to be of net benefit to Canada, the
Minister may, afer the investment has been
implemented, accept a new undertaking from
the non-Canadian.

009, ¢. 2, 5. 461.
Application for court order

person or entity fails to comply with a demand
under section 39, an application on behalf of the
Minister may be made to a superior court for an
orcer under subsertion {2) or (2.1).

Court orders

{2} If; at the conclusion of the hearing on an
applicetion referred to in subsection (1), the
superior courl decides that the Minister was
jusified in sending a2 demand to the non-
Cauadian or other person or entity under section
39 and that the non-Canadian or other person or
entity has failed 10 comply with the demand, the
cort may make any order or orders as, in jts
epinion, the circumstances require, including,
witheut limniting the generality of the foregoing,
an atder

{z) directing the non-Canadian to divest
themselves of control of the Canadian business,
or to divest themselves of their investment in
the entity, on any terms and conditions that the
¢ourt considers just and reasonable;

(#) enjoining the non-Canadian from taking any
action specified in the order in relation to the
investment that might prejudice the ability of a
superior court, on a subsequent application for
an order under paragraph (a), to effectively
ac omplish the end of such an order;

{¢} directing the non-Canadian to comply with a
wr ften undertaking given to Her Majesty in
rig 1t of Canada in relation to an investment that

Canada relating to an investment that the

40, (1) If a non-Canadian or any .other |9609. ch2: art. 461. -

39.1 $°il est d’avis que le non-Canadien a
omis de se conformer & 'engagement éorit pris
envers Sa Majesté du chef du Canada a I'égar?
de I'investisserment au sujet duquel il est d°avis
ou est réputé 8tre d’avis qu'il sera
vrajsemblablement & I’avantage net du Canada,
le ministre peut, une fois I"investissement
effectué, accepter un nouvel engagement dn
non-Canadien. '

Demande d’ordonnance judiciaire

40. (1) Une demande d’ordonnance
judiciaire peut &tre présentée au nom du
ministre & une cour supériewre si le non-
Canadien, la personne ou Iunité ne se conforime
pas 4 la mise en demeure regue en application
de Varticle 39.

Ordonnance judiciaire

(2} Apres audition de la demands visée au
paragraphe (1), 1a cour supérieure qui déeide
que le ministre a agi & bon droit ¢t constate le
défaut du non-Canadien, de Ia personne ou de
I*unité peut rendre I"ordonnance que justifient
les circonstances; elle peut notamiment rendre
une ou plusieurs des ordonnances sujvarites |

a) ordonnance enjoignant au non-Canadien de
se départir soit du contzble de 1'entreprise
canadienne, soit de son investissement dans
1'unité, selon les modalités que la cour estime
justes et raisonnables;

b) ordonnance enjoignant au non-Canadien de
ne pas prendre les mesures mentionnées dans
I"ordonnance 4 I'égard de I"investissement qui
pourraient empécher une cour supérieure, daus
le cadre d'une autre demande pour une
ordonnance visée a P’alinéa @), de rendre une
ordonnance efficace;




i the Minister is satisfied or is deemed to be
satisfied 1s likely to be of net henefit to Canada;

{¢.1) directing the non-Canadian to comply with
a vritten undertaking given to Her Majesty in
riglt of Canada in accordance with an order
made under section 25.4;

{j =sgainst the non-Canadian imposing a
peralty not exceeding ten thousand dollars for
each day the non-Canadian is in_contravention |
nfihis Act or any provision thereof;

{¢) directing the revoeation, or suspension for
amy’ period specified in the order, of any rights
attuched to any voting interests acquired by the
» non-Canadian or of any right to control any
such rights;

(/) directing the disposition by any non-
Canadian of any voting interests acquired by the
non-Canadian or of any assets acquired by the
non-Canadian that are or were used in carrying
on a Canadian business; or

{g) dirzcting the non-Canadian or other person
or entity to provide information requested by
the Minister ox Director,

Ceurt orders — person or entity

(2.1) H, at the conclusion of the hearing on
an application referred to in subsection (1), the
superior court decides that the Minister was
Justified in sending a demand to a person or an
enity under section 39 and that the person or
en:ity has failed to comply with it, the court
mey maeke any order or orders that, in its
opinion, the circumstances require, including,
without limiting the generality of the foregoing,
an order against the person or entity imposing a
peaalty not exceeding $10,000 for'each day on
which the person or entity is in contravention of
this Act or any of its provisions.

Penalties recaverable as debts

¢) ordonnance enjoignant au non-Canadien de
se conformer & ’enpagement écrit envers Sa
Majesté du chef du Canada pris 4 Pégard ¢'un
investissement au sujet duquel le ministre est
d’avis ou est réputé &tre d’avis gu'il sera
vraisemblablement & "avantage net du Canads;

¢.I) ordonnance enjoignant au non-Canadien de |
se conformier 4 I’engagement écrit pris envers |
Sa Majesté du chef du Canada conformément
"an décret pris en veriu de 'article 25.4;

i
f
t

d) ordonnance infligeant au non-Canadien ung
pénalité maximale de dix mille dollars pour
chacun des jours au cours desquels se commei
ou se continue la contravention;

¢) ordonnance de révocation ou de suspension,
pour une période qu’elle précise, des drofis
afférents aux intéréts avec droit de vote qua
acquis le non-Canadien ou du droit de coniréle
de ces droits;

/) ordonnance enjoignant au non-Canadien de sc
départir des intéréts avec droit de vote qu'il 2
acquis ou des actifs qu'il a acquis et qui sont ou
ont £1€ utilisés dans ["exploitation de
I’entreprise canadienne;

g) ordomnance enjoignant au pon-Canadien, # {2
personne ou & "unité de fournir les |
renseignements exigés par le ministre ou le
directeur.

Ordonnance judiciaire — personne ou unité

(2.1) Aprés audition de la demande visée au
paragraphe (1), la cour supérieure qui décide
que le ministre a agi 4 bon droit el consiate le
défaut de conformtié peut rendre P’ordonnance
que justifient, & son avis, les circonstances, et
notamment infliger & la personne ou & Purdte en

défaut une pénalité maximale de 10 000§

!

—_

pour chacun des jours au cours desquels se




| uncier paragraph (2)(d) or subsection (2.1) is a

3} A penalty imposed by an order made

dett due to Her Majesty in right of Canada and
s Tzeoverable as such in a superior court.

Co atempt of cours

+4) Everyone who fails or refuses to comply
wiilh an order made by a superior court under
subseciion (2) or (2.1) that is directed to them
may be cited andpunished” by the court” that'
made the order. as for other contempts of that
oot

Rigihts of appeal

(%) For greater certainty, all rights of appeal
provided by law apply in the case of any
decision or order made by a superior court
unier this section, as in the case of other
aerrisions or orders made by that court.

De{nition of “superior court”

{6} In this s=ction, “superior court” has the
saie meaning as in subsection 35(1) of the
fmerpretation Act but does not include the
oupreme Court of Canada, the Federal Court of
Arpaal or the Tax Court of Canada,

R.3., 1985, . 28 (1st Supp.), s. 40; 2002, ¢. 8,
5. 152: 2009, ¢. 2, 5. 462,

commet ou s¢ continue la contravention.
Créance de Sa Majesi¢

(3) Les pénalités infligées en vertu de
Ialinéa (2)d) ou du paragraphe (2.1) sont des |
créances de Sa Majesté du chef du Canada dont |
le recouvrement peut étre poursuivi a ce titre
devant une cour supérieure.

Qutrage

(4) Quiconque refuse ou omet de se
conformer aux ordonnances visées aux
paragraphes (2) ou {2.1) peut &tre puni pour
putrage au tribunal par la cour qui a rendu
I’crdonnance, '

Appel

(5) I1 demeure entendu que lous les droits
d’appel que prévoit la loi s appliquent s
ordonnances visées au présent article comune
#'il s’agissait d*une ordonnance ordinaire
rendue par la cour.

Définition de « cour supérieure »

(6) Au présent article, « cour supérisure » 2
le sens que lui donne le paragraphe 35(1) de Ia
Loi d’interprétation mais ne vise pas la Cour
supréme du Canada, la Cour d’appel fédérale e
Ia Cour canadienne de I'impdt.

L.R. (1985), ch, 28 (1* suppl.), art. 40; 2002,
ch. 8, art..152; 2009, ch. 2, art. 462.




Lo gro, Danietle

Fram:  Michael Barrack [MBarrack@igh.ca

Sent;  MNovember 25, 2009 11:59 AM

Tou Lantsigne, Danielie

oo Sharoniee Gorgichuk

Suhjar:t: The Attorey General of GCanada v. U. S. Stee! Cerporation Court File No. T-1162-09

Ms. Lanieigne,

You hzve requested that we advise you of appropriate dates for the hearing of the appeal of the order
of Proth anotary Martha Milezynski-dated-September-23;-by-which Lakeside-SteelInc. .and Lakeside
Steel ard United Steel, Paper and Forestry, Rubber, Manufacturing Energy, Aliied Industrial and
Sarvise Workers International Union, Local 1005 of the USW, Local 8782 of the USW, John Fittman on
sehalf of himse!f and all affected members, and Gord Rollo on behalf of himself and all affected

nembels were granted limited intervenor status in this proceeding.

As we discussed a motion has been schaduled in this proceeding for January 11 and 12 in Toronte,
in whick the constitutionality of the proceedings is being challenged. There are no further steps being
iaken in the proceeding until this motion has been disposed of, The intervenors do not, by viriue of ths
arder of Prothonotary Milezynski, have standing on this motion.  The outcome of the motion to be
ieard o1 January 11 and 12 may have a significant Impact on the issues raised in the appeal of the
limitad i tarvention order. There is cumently no stay of the limited intervention order, therefore any
piejudics to the matter not proseeding in the interim is to U. 8. Steel in the event it is tltimately
succassiul on its appeal. As a result of all of these factors, we are requesting that the scheduling of the
. appeal oeur after the constitutional motion has been determined.
if you Ihave any questions about this request please do not hesitate to contact me.

Regards,

Mishae! Barrack

Direcl Lina: (416) 304-1108
Gall (418) 824-0772

Email: nbarrack@taf.ca

ThorntanGroutFinnigan LLP | The Restructuring & Litigation Boutique | Suite 3200, Canadian
Sacific Tower, 100 Wellington Street West, P.O. Box 328, Toronto-Dominion Centre, Torante,
Ontaric MSK K7 | 416-304-1616 | Fax 416-304-1313 | www.tgf.ca '
PRIVILIZGED & CONFIDENTIAL

Thig ele ctronic fransmission is subject to solicitor/client privilege and contains confidential information
intende 1 anly for the person(s) named above. Any other distribution, copying or disclosure is strictly
arohibitad. If you have received this transmission in error, please notify Sharonleg Gorglehuk
immedistaly by calling (418) 304-1152 and delete this transmission without making a copy.

15/11/2009



From:  Michael Sarack [MBarrack@tgf.cal

Gent:  November 29, 2009 7:58 PM

To! Lanteigne, Daniefle

Subject: RE: The Atlorney General of Canada v. U. . Steal Corporation Ceurt File No. T-1162-09

M= Lanisigne,
We have now done So.
Regiards
~- . Michael Bamack

Frown L2 nbzigne, Danielle [mailto: Danielle.l anteigne@cas-satj.gc.ca]
aent: November 26, 2009 5:30 AM

Ta: [ichoel Barrack

Subijrct RE: The Attorney General of Canada v. U, S. Steel Corporation Court File No. T-1162-09

Gand meming,
Yas, plosse do.
Thznicyoy,

. Pranietd: Lanteigne

Aciing Hearings Coordinator,
Office of Thief Justice Lutfy

Coaordene atvice des andiencas,

Bureau & juge ea chel Lutfy

Tel: {613 99&-3447 Fax: (613) 543:0354

o Michael Barrack [mailto:MBarrack@tgf.ca]

Sy November 25, 2008 10:36 PM

T Lanisigne, Daniglle

e Sharonles Gorgichuk

subject: RE; The Attomey General of Canada v. U, S, Steel Corporation Court File No, T-1162-09
g

s Lameigne,
We diri not forward to the other parties but would be pleased to do so.
Michae!

Michasl| Barrack

Direct Lins: (418) 304-1109
Cel} {418) 624-0772

Email; mbarrack@tgli.ca

ThomtnGroutFinnigan LLP | The Restructuring & Litigation Boutique | Suite 3200, Canadian
Pacific Tower, 100 Wellington Street West, P.O. Box 3289, Toronto-Dominion Centre, Toronfo,
Grtaric MSK 1K7 | 416-304-1616 | Fax: 416-304-1313 | www.tgf.ca

PRIVILZGED & CONFIDENTIAL

This ele:cironic transmission is subject to solicitor/client privilege and contains confidential information
intende3 anly for the person(s) named above. Any cther distribution, copying or disclosure is sirictly

30/117.009



. Were the other parties provided with a. copy of this email as well?.

- mpohibite-d. - [f-vou have received this transmission in error, please notify Sharoniee Gorgichuk

‘mmedialaly by calling (416) 304-1152 and delete this transmission without making a copy.

rom: Lanteigne, Daniglle [mailto:Danieiie.Lanteigne@cas—saij.gc.r:a]
sent Nosember 25, 2009 2:26 PM

To: Micheel Barrack

sisbjects RE: The Attorney General of Canada v. U. S. Steel Corporation Court File No. T-1162-09

fleceived. thank you,

Dranielle Lanteigne

Acting Hearings Coordinator,

C1ffce of hiei Justice Lutly
Coordonnatrice des audiehces,

Bureau do juge en chef Lutfy

Tel: (5133 086-3447 Fax: (613) 943-0354

Erers: Vichael Barvack [mailto:MBarrack@tgf.ca)

Sent: November 25, 2009 11:59 AM

Tor Lantsigne, Danielie

e Sharonles Gorgichuk

Sribifect: The Attorney General of Canada v. U. 8. Stee| Corporation Court File No. T-1162-09

ks, Lanisigne,

vou heve raguested that we advise you of appropriate datas for the hearing of the appeal of the order
of Prothonotary Martha Milczynski dated September 23, by which Lakeside Steel Inc. and Lakeside
Steel ard United Steel, Paper and Forestry, Rubber, Manufacturing Energy, Allied Industrial and
Service Workers International Union, Local 1005 of the USW, Local 8782 of the USW, John Plttman an
hehalf ¢ f himself and all affected members, and Gord Rollo on behalf of himself and all affected
membe-s were granted limited intervenor status in this proceeding.

As we discussed a motion has been scheduled in this proceeding for January 11 and 12 in Toronts,
in whict: the constitutionality of the proceedings is being challenged. There are no further steps being
sakar i the proceeding until this motion has been disposed of. The intervenors do not, by virfue of the
arder of Prothonotary Milozynski, have standing on this motion. The eutcome of the motion to be
neard an January 11 and 12 may have a significant impact on the issues raised in the appeal of the
Bmited intervention order. There is curently no stay of the limited intervention order, therefore any
arejudice to the matter not progeeding in the interim Is to U. 8. Steel in the event it is ultimatsly
succesuful on its appeal.- As a result of all of these factors, we are raquesting that the scheduling of the
appeal acour after the constitutional motion has been determined.

If you qave any questions about this request please do not hesitate to contact me.

Regards,

Michael Barrack

Direct Line: (416) 304-1108
Celi: (416) 6240772

Emait mbarrack@tgf.ca

Thernt snGroutFinnigan LLP | The Restructuring & Litigation Boutique | Suite 3200, Canadizn

20/11/2009



- Bagific THrwer,100 Welingten Street West, p.0. Box 328, Toronto-Dominion Centre, Toranto,

Omtario MK 1K7 | 416-304-1616 | Fax: 416-304-1313 | www.tgf.ca

PRIVILEGED & CONFIDENTIAL .

Thiz elec romic transmissian is subject to solicitor/client privilege and contains confidential information
intended anly for the persen(s) named above. Any other distribution, copying or disclosure is strictly
orohibited. Ifyou have received this transmission in error, please notify Sharoniee Gorgichuk
immadiatsly by calling (418) 304-1152 and delste this transmission without making a copy.

30/11/2006
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